Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



A 



o 



The Four Hague Conferences 



ON 



Private International Law 



The Object of the Conferences 
and Probable Results 



Paper read before the 

Unitirraal (Enngrraa nf Samgrra anik Jurtata 

At the St. Louis Exposition, September 29, 1904 



BY 



F. MEILI, 

pOC^ra^ OF LAW 

Professor of FriYWt International Law at the 
University of Zurich 



/Reprinted from the Proceeding's of the Congress 



St. Louis, U. S. A. 

Published by the Congress 

1905 



R. K. DONNELLEY * SONS COMPANY, PRINTERS 

CHICAGO 



INTRODUCTION 

The world has ever}' reason to be grateful to the Government 
of the Netherlands, for having taken the initiative some ten or 
more years ago, in the attempt to establish, by governmental con- 
ferences of the principal European nations, uniform rules for the 
settlement of conflicts of law arising out of the private intercourse 
of their respective subjects. This proceeding resulted in making 
International Private Law the subject of detailed discussion 
on the part of delegates appointed by the nations of Europe. 
There is no doubt but that the attempt has succeeded, — I say this 
although I by no means concur in all the conclusions of the vari- 
ous conferences. The practical result must be referred first to 
the great ability of the President of the Conferences, that most 
famous jurist. State Councillor T. M. C. Asser, and then also to 
the fact that the nations were willing to make mutual conces- 
sions, without which no international task can be accomplished. 

It cannot be denied however that International Private Law 
seeks ardently for the establishment of rules of conflict that shall 
have effect, not only for the nations of Europe, but also for the 
entire civilized world. Modern intercourse knows no boun- 
daries: we have entered a "world epoch." 

Under these circumstances, it afforded me singular pleasure 
to receive an invitation from the Presidents of the St. Louis Ex- 
position and the American Bar Association, to speak at the 
Universal Congress of Lawyers and Jurists, in St. Louis,* 
of the four conferences already held at The Hague. I was the 
more willing to accept the task, as I took part in them as dele- 
gate of Switzerland and therefore was in a position to give direct 
information as to the situation. The days spent by me at The 
Hague in 1893, ^^4> ^9^^ ^ind 1904 were full of work and 
effort, but I cannot hide the fact that they belong to the pleas- 
antest recollections of mv life. I have ever believed in the 
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great future of International Private Law and therefore I 
entered into these discussions with might and main. It was 
for the same reason that I gladly spoke upon this topic at a 
place where so many jurists of other countries were assembled, 
especially those of the New World. For there I stood upon a 
cosmopolitan platform, representing the idea that the rules of 
conflict must be uniform throughout the world, if they are to 
avoid and not to cause conflicts. 

May the ideas which I developed before a world-forum have 
fallen upon productive soil and may they have gained new 
friends for the development of International Private Law! It 
should not be forgotten that the possible participation by other 
nations in the deliberations of The Hague conferences, pre- 
supposes earnest study and methodical research in this particu- 
lar domain of law. Especially is it necessary that International 
Private Law should be methodically taught and learned as an 
independent study at all the great universities. Real progress 
in this branch of law is dependent upon the fulfilment of this 
condition. 

The Author. 

Zurich, October, 1904. 
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A Review of the Four Hague Conferences on 
Private International Law, the Object of the 
Conferences, and Probable Results, 

a paper by 

Dr. F. Meili, Professor in the University of- Zurich, 
Switzerland, a Delegate-at-large : 

In speaking to-day of the great theoretical progress made 
by international law, one is apt to think, in the first instance, 
of the Peace Conference. And yet, preceding as well as suc- 
ceeding it, there were other such Conferences of no less impor- 
tance, though dealing with the regulation of international 
private law. These Conferences constitute the subject of this 
paper. Almost the whole of Europe assembled at The Hague in 
1893 ^^^ ^894 ^^ ^^ invitation of the Government of the Nether- 
lands; diplomats and international jurists represented their 
governments at the Conferences. At the First Conference the 
following countries were represented: 

1. The German Empire. 8. Luxemburg. 

2. austro-hungary. 9. netherlands. 

3. Belgium. io. Portugal. 

4. Denmark. ii. Roumania. 

5. Spain. 12. Russia. 

6. France, 13. Switzerland. 

7. Italy. 

At the Second Conference, Sweden and Norway also par- 
ticipated. Servia did not reply to the invitation, and Greece 
excused its non-appearance. Great Britain referred to the 
peculiar nature of English law as the reason for not sending 
delegates. In 1900 all the countries named again took part. 
In 1904 (May and June), a delegate appeared representing the 
Empire of Japan; this fact was a surprise to certain of the 
delegates. The United States of America, as also Sotfth 
America, have, up to the present, taken no part whatever in 
the Conferences. 
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Jurists have been occupied for centuries with the question 
as to what principles shall apply when two or more systems of 
law appear to be applicable to the solving of a dilute of law; 
the problem arises frequently by reason of the great mutual 
intercourse between subjects of the dififerent states. Histori- 
cally, the question dates back as far as early mediaeval Europe, 
and found special treatment in the Italian cities. Among 
others, the question was taken up by Bartolus (1314-1355 or 
1357) whom Phillimore, with a slight exaggeration, denotes in 
his Commentaries upon IntemcUional Law (IV., 3d ed., p. 19) 
as "the fountain of private international jurisprudence."' 
Later it was the so-called Dutch school of the seventeenth 
century which developed the theory of the collisio skUutorum. 
Its principal proposition was that basically no state was obliged 
to take cognizance of foreign private law, and did so only out of 
courtesy. English and Scotch jurists derived their education 
largely from the Netherlands in the seventeenth century, and 
it was they who established this doctrine in England. As the 
English colonists took the English common law with them to 
America (Comp. i Kent's Commentaries on American Law, 
p. 343), the whole complex of views upon international private 
law went over to this county as a kind of article of export.^ 

There is no doubt that the principal English and American 

* I refer in this connection to my handbook (Zurich, 1902): Das intcrnation- 
ale Civil und Handelsrechl auf Grund der Theorie, Gesetzgebung und Praxis. 
It may be of interest to the legal profession in general to know that Mr. Arthur 
K. KuHN, a member of the New York bar, now engaged in the study of inter- 
national law at the University of Zurich, has translated this work into the Eng- 
lish language, with additions as to the American and English theory and prac- 
tice, under the title^ International Civil and Commercial Law as Founded upon 
Theory f Legislation and Practice j and that the work will shortly be published. 
It has also been translated into Japanese. 

^ That passage in Kent is extraordinarily fine wherein he states the follow- 
ing as to the English common law: "In its improved condition in this country 
under the benign influence of an expanded commerce, of enlightened justice, of 
republican principles, and of sound philosophy, the common law has become a 
code of matured ethics to promote and secure the freedom and happiness of 

social life It is the common jurisprudence of the United States, and was 

brought with them as colonists from England and established here, so far as 
it was adapted to our institutions and circumstances. It was claimed by the 
Congress of the United Colonics in 1774 as a branch of those 'indubitable 
rights and liberties to which the respective colonies are entitled.' " Kent fol- 
lows this up with a poetic effusion upon the value of the common law. 
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authors consider the so-called comitas gentium as the basis of 
private international law. Kent and Story, Phillimore (Vol. 
IV. is entitled Private International Law or Comity) and Twiss 
{Law of Nations J i, p. 160) have expressed this view. It is true 
Wharton (Conflict of Laws, §1) opposes this, and Lorimer 
used even more energetic terms when he said (Institutes of the 
Law of Nations, i, p. 357) "Private international relations are 
relations of right on the one hand and duty on the other"; and 
then afterwards he calls the comitas gentium **an old woman's 
fable." However, notwithstanding this energetic opposition, 
it must be said that the Anglo-American theory of international 
private law suffers from being placed upon so unsound a basis. 
In view of the fact that most of the nations of Europe under 
the leadership of the Netherlands have entered into confer- 
ences for the purpose of settling questions of private inter- 
national intercourse, in the most expedient way, by the estab- 
lishment of binding rules, we may say that they have definitely 
broken away from that historical epoch wherein the question 
was merely deemed one of favor or courtesy. Two propositions 
are thus embraced : 

1. Foreign private law is, upon principle, of the same value 
as the internal. 

2. There is a legal duty to apply foreign private law to an 
issue when it is subjected thereto. 

As the European international conferences have now been 
repeatedly held, and as rules have been accepted for solvin? 
conflicts of law, theories many centuries old may be deemed as 
surrendered and definitely done away with. 

As it is my purpose to discuss the principal questions of 
the four Hague Conferences, it will be necessary to sketch the 
results in outline, avoiding all detail. Some slight indication 
of the manner of procedure, however, will be in point. From 
the First Conference, it was self-understood that the French 
language should be the medium of expression, and so it remained. 
Then, too, from the very beginning, committees were appointed 
to discuss particular topics more freely and in detail, and thus 
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to arrive at concrete solutions. From 1900 onward a splendid 
practice arose of having the various governments assume atti- 
tudes with regard to concrete questions. The Government of 
the Netherlands then collected these comments and proposi- 
tions and sent them in due time to the various governments 
with those of the special committee of the Netherlands. The 
president of the committee for the time being also prepared 
the detailed report and proposal to lay before the Conference as a 
whole; sometimes a special appointment was made for a report. 
The preparation of the report is a very laborious task, and we 
were often obliged to appeal to the untiring courtesy of the 
French delegates.* The report was first examined and discussed 
by the members of the committee. The topic then came for 
discussion before the entire Conference, where, of course, any 
delegate could propose amendments. As a rule there were 
two readings. The second was usually intended only for cor- 
rection of the text and for further discussing and voting upon 
the questions. Still, there were exceptions, as, for instance, 
where at the last moment the president of the Conference dis- 
covered some new combination for the solution of existing 
differences. But this did not often occur. State-Councilor 
AssER, who was re-elected president at each of the four Con- 
ferences, proved himself so much the soul of the whole enter- 
prise as always to discover a solution at the proper time. 

The four international Conference^ already held have under- 
taken the most varied topics. 

The work of the international Conferences should properly 
be divided into three groups, for they represent subjects which, 
on principle, should be kept separate: 

(A) International Civil Procedure. 

(B) International Private Law. 

(C) International Bankruptcy Law. 

*lt is a privilege for me to refer here, with particular recognition, to the ser- 
vices of the celebrated French internationalist, L. Renault, undei* whose presi- 
dence I labored at each Conference. 
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Concerning International Civil Procedure 

In 1899 a treaty was ratified between the fourteen nations 
which were represented at the Second Conference. It bears 
the following title: Cofwention pour etablir des regies communes 
concematU plusieurs matieres de droit international prive se 
rapportant d la procedure civile. The exchange of ratifications 
occurred April 27, 1899. The duration of the treaty was' for 
five years, i. e., until April 27, 1904; but as no state gave notice 
of termination before that time, the treaty is extended until 
April 27, 1909, in accordance with an express provision.* In 
view of the fact that practice has shown a number of defects in 
this treaty its revision was part of the order of the day for 
the Conference of 1904, and in fact -a new treaty has been 
elaborated to take the place of the old; naturally the contract- 
ing states are at liberty to conclude a new treaty at any time. 
The present Hague Convention deals with the following 
topics : 

a) Communication of acts, judicial and extra-judicial 

(notices, transfers, citations). 

b) Rogatory letters or commissions. 

c) Alien security. 

d) Procedure in the case of poor persons. 

e) Imprisonment for debt {contrainte par corps). 

The provisions upon all these subjects are those which are 
of importance to international intercourse — ^the internal or local 
law remained for the most part untouched. Thus, for instance, 
imprisonment for debt was not directly done away with, but it 

* The treaty is printed in French and German in the appendix to my pam- 
phlet Das inUrnationale Privatrecht und die Staatenkonferenten im Haag 
(Zurich, 1900). See also C. D. AssER in Report of the Twentieth Conference 
of the International Law Association (London, 190 1), p. 299. The text is 
printed in English at p. 305. Sec alsO T. M. C. Asser: La convention de la 
Haye du 14 Novembre, l8g6, relative Jk la procedure civile (1901). 
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was stated to be applicable as against aliens only in case it was 
permissible against native subjects.' 

Throughout the territory in which tnc treaty is in effect, the 
communication of legal acts (in the broadest sense) has been 
elevated to the position of a formal obligation in international 
law, and a refusal is justifiable only in the event of most par- 
ticular reasons." 

So far as citations are concerned, it is obviously a demand 
of justice that the particular person shall actually receive them 
w^hcn in a foreign country, for otherwise the action will have 
been based upon a doubtful fiction. A certain guaranty for the 
fulfilment of this requirement has been obtained in so far as 
the forwarding of documents is now a treaty obligation. On 
the other hand, it cannot be denied that the system existing in 
some European countries, of a remise au parquet (France, 
Italy),' or the delivery «f the citation to the clerk of the court 
(Austria), has not yet been done away with. The question has 
arisen in practice as to whether the communication of legal 
documents, provided for in Article i of the treaty, is completed 
upon delivery to the local officials, or not until delivered to the 
addressee. But the Conference did not wish to encroach upon 
the internal law^ of procedure, and to this effect the treaty had 
been interpreted in the reports elaborated in the several states, 
in connection with the granting of the parliamentary sanction. 
At the Fourth Conference the matter was made entirely clear. 
Belgium proposed bluntly to insert the following clause in the 
trcatv : 

"La signification ne produit son effet qu*i partir de raccomplisse- 
ment de ces formalit^s'* (i. e., after actvial delivery to the party des- 
ignated) . 

* Comp. Kleinfeli.ER, Vcber den Einfluss der Konkurserdfjnung auf die Per- 
sonal ha/l mil RfUksicfU au/ Art. ly des Haagcr Abkommens, in Z. jfir inier- 
uationales Privat-und offentli<:hes Rccht, XIII, pp. i-ii. The statement made 
in my book: Das internationale Zivilprozessrechl au} grund der Tfieorie, Gesetz- 
gcbung und Praxis^ Zurich, 1904, p. 30, is subject to correction. 

-This has also been properly stated by C. D. Assfk, cited supra p. 301. 
Comp. also my book. Das interfiationak ZivUprozessrecht. 

'Comp. my Internationales ZivUprozessrecht^ p. 182, et scq. 
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But the Fourth Conference refused to go so far, and merely 
expressed the wish that the system of remise au parquet (and the 
Uke) should be abolished by means of revision of the internal 
law or by treaty. It is precisely here that the Conference showed 
clearly how carefully it avoided encroaching upon the ix)sitive 
legislation of the various states. I also \'oted to this effect, 
although I regret exceedingly the existence of such systems. 

Particularly important for the development of the law is the 
provision whereby the states obligate themselves for the execu- 
tion of letters rogatory. Within the territory affected by The 
Hague treaty, a peculiarly important obligation of international 
law has thus been established, and I hasten to add that the revis- 
ory project of 1904 has even strengthened it (see e. g. Art. 11). 
The proposition was also established, that if the court to which 
the commission is addressed is, or is no longer competent, it 
shall be forw-arded to the court actually competent. And as to 
the rc\ision of 1904 the following important addition was made 
(Art. 11): 

"L'autoritd requdrante sera, si elle le demande, inform^e de la 
date et du lieu 01^ il sera proc^d^ k la mesure sollicit<^e atin que la 
partie int^ress^e soit en ^tat d*y assister." 

The present convention placed the right to accord or refuse 
assistance by way of the execution of letters rogatory (and the 
delivery of documents) within positive boundaries, in that 
Art. 2 (sec also Art. 7) provides that a refusal is justifiable, 
onlv if the state within which the assistance is to be accorded 
is of the opinion that its sovereignty or safety is endangered. 
It was intended in this way that international assistance should 
be extended. But it cannot be demanded, for example, where 
the inquiry concerns matters which the nation whose aid is 
required deems a state secret or which refer to secret govern- 
mental information.' 

Of further importance is the fact that the treaty provides 
that attention may be given to some particular forms of law of 
the state from which the commission emanates (Art. 10). Some 

' Comp. as to tht* details of my book, Internationales Zhilprozessrrcht, p. 55. 
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systems of law forbid an oath to be taken by the parties to the 
action, witnesses ot experts, or which do not permit the presence 
of the parties and their representatives at the taking of testi- 
mony. In such cases a concession may be made ex comitale 
gentium if the state from which the commission emanates makes 
the request and the state executing it does not forbid the pro- 
cedure desired. 

The original treaty did not regulate the question of the 
costs of conunissions, but the revisory project of 1904 has done 
so; it establishes the proposition that commissions are to be 
executed without costs, except the expenses of witnesses and 
experts and those costs which arise from the intervention of an 
official (huissier) for the purpose of compulsory citation of wit- 
nesses (Art. 16). If this principle be accepted, the proposition 
will have been recognized that the according of assistance in 
legal matters, in the broadest sense of the term, is a universal 
duty on the part of the nations. 

The Hague treaty abolished also alien security, or that 
which a plaintiff was obliged to give by reason of being a foreign 
subject, or of having no residence in the inland. Herein lies, 
in my opinion, very considerable progress, as the giving of 
security unreasonably impedes the prosecution of subjective 
rights. On the other hand, the international execution of 
judgments has been secured so far as concerns processual 
costs. As is well known, the question of the execution of 
foreign judgments is the most difficult to be found anywhere. 
Both the Institut de droit international and the International 
Law Association have labored strenuously in this connection^ 
and their work is to be deservedly appreciated. At the meet- 
ing of the International Law Association at Rouen in 1900 a 
project was advanced by Alderson Foote which is printed in 
English in the Report of the Nineteenth Conference (London, 
1900) p. 196 et seq.y and in French at p. 204. To this project 
certain amendments were proposed for the meeting in Glasgow 

* I refer to my publication, Geschichte und System des internationalen 
Privairechts im Grundriss (Leipzig, 1892), pp. 170, 171; and also to my pam- 
phlet, Reflexionen uber die Exekulion auswdrUger Zivilurteile (Zurich, 1902). 
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{Report of the Twentieth Conference^ pp. 274 ei seq.). A num- 
ber of critical remarks are also to be found in the later report, 
pp. 282-298. 

The question of the execution of judgments was again dis- 
cussed at the meeting of the International Law Association 
in Glasgow in 1901, but no conclusion was reached (Report of 
the Twentieth Conference^ London, 1901, pp. 309-325). 

The International Law Association has lately concluded 
to limit an agreement as to the recognition of foreign judgments, 
to judgments for a sum of money. Art. i of the draft reads as 
follows: 

(Report of the Nineteenth Conference London, 1901, pp. 
196, 197.) 

"This convention shall relate to and operate in respect to the 
following judgments only, viz, judgments for the payment of an 
ascertained sum of m^mey, whether by way of debt, damages or 
costs, by one person to another " 

To Art. I of the project of A. Foote there is the following 
note: 

(Report of the Nineteenth Conference 1900, London, 1901, 
p. 197.) 

"It is suggested that there is no practical chance of obtaining 
legislation, or even agreement, at any rate for the present, except by 
confining the attempt to the simple case of a judgment in personam 
for an ascertained sum of money." 

// is just these experiences which the two principal societies 
upon international law have made, that give manifest proof 
that the international conferences have acted wisely in being 
satisfied for the present with the proposition that judgments for 
costs shall be executed by the states. Progress in the world 
almost always starts in a small way, and if the matter proves 
satisfactory as to that much, greater results can so much more 
surely be expected in the same direction. I may add that the 
Fourth Conference, of 1904, engaged itself more in detail with 
this fragment for the execution of judgments, and especially 
that the gratuitousness of the execution was agreed upon (Art. 
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i8). I would like, furthermore, to emphasize that the whole 
subject was formerly attacked in the wrong way. Its regtUation 
can be arrived at correctly only in connection with an agreement 
as to the fora.' 

Finally, The Hague Convention contains a provision in 
favor of poor persons. Foreign subjects shall be admitted to 
the privileges of poor persons equally with natives. In my 
opinion, this represents progress from the point of view of 
international philanthropy. There are those who include 
hereunder the exemption from giving security and the right 
to gratuitous representation. In this connection, reference 
may be made to a report of Coldstream of Edinburg: "The 
expediency of uniformity in the procedure of the costs of civilized 
countries with regard to pauper litigants," and to the Twenty- 
first Report of the International Law Association^ p. 39. 

B 

Concerning International Private Law 

The Hague Conference elaborated draft treaties dealing 
with conflicts in various departments of the private law, viz : 

a) Upon certain topics of family law,^ 

«] Entrance into marriage, 

/Sf] Divorce, 

r] Gtuirdianship of minvrs. 

Each one of these topics is treated of in a convention. The 
three treaties were accepted by the parliaments of the following 
seven nations, ratifications being exchanged on the first day of 
June, 1904, at The Hague, while we were assembled at the 

* I developed this idea further in my pamphlet, Reflexionen tiber die Exe- 
kulion auswartiger ZrvUurteile. Naturally, I will again recur to it in the last 
part of my book, Das internationale Zivilprozessrecht. 

^ Upon the two treaties regarding entrance into marriage and divorce, cer- 
tain comments are to be found in the work of Leske and L5wenteld: Die 
Rechisverfolgung im intrrnaiionalen Verkehr. Fourth volume: Das Eherecht 
der europaischen Staaten und ihrer Kolonien, 1904, pp. 986-996. 
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Fourth Conference:' France, Gennany, Belgium, Netherlands, 
Luxemburg, Roumania, and Sweden. 

The other nations have not yet expressed a determination 
to join, though Austro-Hungary, Italy, and probably also 
Spain and Portugal will do so before the end of 1904. Switzer- 
land has, for various reasons, not been in a hurry to lay the 
matter before the federal parliament. In the first place, the 
concessions demanded for the benefit of the domidliar)' law in 
regard to guardianship were not made, and furthennore, a 
difficult situation is presented for the reason that the work of 
codifying a civil code is just now occupying foremost attention. 

b) Upon the effects of marriage upon the personal rights of 
spouses and their rights of property. 

In its projet de programme of December, 1897, ^h^ Govern- 
ment of the Netherlands proposed a draft entitled, ^'Disposi- 
tions concemant les effets du mariage sur les biens des ^poux^ ^ 
It was proposed to divide the subject-matter for the Third Con- 
ference as follows: 

"A. Les efifets du mariage sur Tdtat et la capacity de la f^mme 

(Documents relatifs d la quatrieme ConfSrettc.e, 1904, p. 52). 
"B. Les effets du mariage sur les biens des ^poux (Documents ^ 

p. 64). 
"C. Les effets du divorce ct de la separation ae corps (Documents, 

p. 80)." 

The Fourth Conference then worked out a uniform project 
entitled : 

"Projet d'une convention concernant les conflits de lois relatifs 
aux effets du mariage sur les droits et les devoirs des ^poux dans 
leurs rapports personnels et sur les biens des dpoux/' 

* SniEON E. Baldwin discusses these treaties under the title, The New 
Code of International Family Law (Yale Law Journal, June, 1903, p. 487). This 
author is in error, however, in stating that the treaties went into effect, as to most 
of the participating nations, on August 12, 1902. He was led to believe that 
the signing by the diplomatic representatives on June 12, 1902, already in- 
volved the exchange of ratifications. 

- The project is printed in my pamphlet, Das internationale Privatrecht 
und die Staatenkonjerenzen im Haag, pp. 60, 61. 
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Meanwhile, I may mention here, that this projected treaty 
is not yet ripe for acceptance; there was such an extraordinary 
number of difficulties discovered when it was tested in detail, 
that a more far-reaching study of it is required. Under these 
circumstances, it would not be to the purpose to discuss it 
further here.* 

c) Upon the law of succession. The First Conference was 
already well aware that the proposal could not be viewed as a 
definite one, for even the introduction (Actes de la Conf/rencCy 
I partie) contained a reservation {sous la riserve expresse des 
derogations que chaque Hat pourra juger nScessaire, au point de 
vue du droit public ou de rinUret social ....)• The Second 
Conference again occupied itself with the subject {Actes de la 
deuxi^me Conj^ence, p. 125), as did also the Third Conference 
{Actes de la troisihne Conf^ence, p. 107), which elaborated 
a draft treaty entitled: 

"Projet d'une Convention pour r^gler les conflits de lois relative- 
ment aux successions, aux testaments, et aux donations k cause de 
mort." 

But this treaty was not received with enthusiasm by the 
participating nations, and the Government of the Netherlands 
preferred not to advise a preliminary signing by the diplomats. 
It thus becomes clear how the Fourth Conference again took up 
the subject upon the basis of a whole series of criticisms made 
by the several nations {Documents relatifs d la quatrieme Con- 
j6rence, 1904, p. 28). At the Fourth Conference, a tendency was 
shown to deal only with certain isolated questions of the law 
of succession and not with all the questions connected there- 
with. It was, moreover, expressly declared that the convention 
was not intended to regulate: 

a) gifts, 

^) contracts for succession, 

7) the position of juristic persons in matters of succes- 
sion. 

' I refer to my pamphlet, Das internationale Privatrecht und die Staaten- 
konferenzen tnt Haagt pp. 60-66. 
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Thus it comes that the draft convention now bears the title: 

"Projet d'une Convention sur le conflit de lois en mati^re de suc- 
cessions et de testaments." 

The Conference of 1904 expressed the following desire: 

"Que le Gouvemment des Pays-Bas veuille bien, aussit6t que 
possible apr^s la signature de la Convention sur les successions et les 
testaments, convoquer une nouvelle Conference, qui aurait pour 
mandat de preparer le protocole additionel vis^ k Tart. 6, §2 de la 
dite Convention aussi que la Convention relative k la competence et 
a la procedure en mati^re de successions et de testaments vis^e k 
Tart, 8." 

Art. 6, Sec. 2, here cited, refers to the specification of impera- 
tive or prohibitive rules of law, the applications of which are 
demanded by the internal or local law, even though a foreign 
system of law, in successory matters, be applicable in other 
respects. 

And Art. 8 provides: 

"Aussit6t que possible apr^s la signature de la pr^sente Conven- 
tion, les Etats contractants etabliront d'un commun accord les 
regies concemant la competence et la procedure en matifere de suc- 
cessions et de testaments. 

"La convention contenant ces r^les sera ratifi^e en m^me temps 
que la pr^sente Convention." 

The conventions bearing upon private law prepared at The 
Hague refer to family law and succession; it would seem 
appropriate to discuss briefly their principal features. 

T. The Convention upon Marriage 

This convention refers only to the conditions necessary for 
the validity of the marriage, and in this connection sets up the 
following rules — I will here again restrict myself to the main 
points : 

"Art. I. The right of contracting marriage is determined by the 
national law of each of the parties intending to be married . . . . " 

The standard rule for the solution of conflicts of law in 
Continental Europe is the national law, whenever the question 
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is one of the so-called personal statute, and this arises when 
capacity inherent in personal rights is under discussion. This 
embraces, without doubt, the capacity to enter into marriage. 
The laws of the nations of Continental Europe hold that the 
national state alone is in proper position to determine the con- 
ditions necessary for the conclusion of the marriage tie. Of 
special importance in this connection is the age necessary, 
which varies with climatic conditions. There are then an 
array of further points connected with social and moral order, 
as, for instance, impediments connected with relationship. // 
is intended in Europe that atUhoritative control by the lex 
patriae shcUl be a guaranty that the spouses shall not conjure 
with the local laws by placing themselves^ for a shorter or 
longer time^ under a different system of law. Art. i is thus 
explained. 

Upon this momentous question, the English-American con- 
ception differs from that of Continental Europe; for there it 
depends upon the law of the domicile, yea, even that of the 
mere place of sojourn. And I must add that England became 
the matrimonial Eldorado for persons desirous of marrying and 
who were unable to reach the goal in Continental Europe, much 
in the same way as was Scotland for English men and women, 
when Gretna Green marriages played a r61e. In fact, so long as 
conditions for the validity of a marriage are less irksome in 
other more or less accessible countries, it is really only a question 
of the pocket-book, whether the marriage cannot be entered into 
in opposition to the national law. The Hague Convention in- 
tends that an end shall be put to this situation within the territory 
it affects. 

It is true, however, that the principle has been moderated 
so as particularly to meet the demands of Switzerland. The 
following clause has been added : 

". . . . unless such national law refers expresslv to some other 
law." 

Art. 25 of the Swiss federal statute upon civil status and 
marriages provides: 
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"Sera reconnu comme valable dans toute la Confederation le 
manage conclu dans les cantons ou a VStranger, conform^ment a la 
legislation qui y est en vigueury 

And the clause cited represents a concession made to Switzer- 
land. I pointed out at the time before the committee on mar- 
riage law that there was no sufficient ground to force Switzerland 
to refer to the national law, upon a topic in which her laws were 
so international in spirit as to recognize all marriages concluded 
abroad according to the law there in force. 

It was further said, that the legislation of the domicile 
should also be given a certain influence, because it cannot per- 
mit the conclusion of a marriage under all circumstances simply 
because the national law permits it. The international con- 
ferences found that in certain particularly salient cases, the 
domiciliary state need on no account permit the conclusion of 
a marriage. Three cases are cited in Art. 2, which reads as 
follows: 

"Art. 2. The law Loci Celebrationis can refuse to marrv alien? if 
their marriage would be contrary to its own laws regarding: 

"ist. Prohibited degrees of relationship for which there is an 
absolute prohibition. 

"2d. Absolute prohibition to marry brought against parties 
guilty of adultery, for which reason the marriage of one of them 
has been dissolved. 

"3d. Prohibition to intermarry brought against persons con- 
demned for having attempted to murder the husband or wife of 
one of the parties." 

It is then further provided : 

"A marriage performed contrary to one of the above-mentioned 
prescriptions shall not be void, provided it would be valid according 
to the law referred to in Art. i." 

"Art. 3. The Lex Loci Celebrationis can permit marriage of 
aliens notwithstanding the prohibitions of the law mentioned in 
Art. I, when these, are exclusively founded on reasons of religious 
character; but the other countries have the right not to consider as 
valid a marriage performed under such circumstances." 

The conference has here tempered the influence of the 
national law in the interest of the freedom of the marriage tie. 
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Where the national law forbids a marriage for religious reasons, 
e. g., between Christians and Jews, another state is not obliged 
to forbid the conclusion of the marriage. This would be in 
contravention of the great principle of freedom, and I moved 
the committee at the time to respect it, and succeeded (Actes 
de la troisihne Conference, 1900, p. 174). A balance upon 
this proposition lies in the fact that other nations (besides 
that of the lex loci celebrationis) may regard such a marriage 
as invalid. 

I will cite still another provision, viz: 

"Art. 5. The marriage performed in accordance with the law 
Loci Celebrationis will be as regards its form everywhere considered 
a valid marriage. 

"It is, however, understood that countries whose legislation 
requires a religious marriage ceremony will be free to consider as 
invalid a marriage p>erformed by their subjects abroad, where this 
religious requirement has not been fulfilled. 

"The requirements of the national law re publications must be 
fulfilled, but the absence of these publications will not render the 
marriage voidable in other countries, excepting in those countries 
whose laws have been disregarded. 

"An authentic copy of the Marriage Act shall be sent to the 
authorities of the countries of both husband and wife." 

The well-known rule of locus regit actum is here also appli- 
cable. But at the demand of Russia we agreed to a modifi- 
cation of the rule, as this nation only recognizes marriages 
solemnized by its church. It is for this reason that orthodox 
Russians marrying in Switzerland are always notified to have 
their marriage solemnized at the Russian church in Geneva, 
after the civil ceremony. According to Art. 5, Russia is entitled 
to regard marriages performed abroad without a solemnization 
by the Russian church as invalid within its territory. But 
this concession was not sufficient for Russia, and it did not join 
the convention; it advanced the pretention that marriages 
of Russians performed abroad according to the form of civil 
ceremony there in force, should be regarded as invalid every- 
where. This unwarranted mastery by the lex patriae could 
not be acceded to by us. As Russia therefore did not join the 
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convention, the concession made for it was useless. The result 
shows that, under circumstances, too much courtesy can be 
shown to a state! 

• 

2. The Treaty upon Divorce 

The regulation of divorce in international matters was 
equally as important as that of the entrance iftto marriage. 
As early as the First Conference, I moved {ActeSy 1893, p. 71) 
that this subject be placed upon the tractandum hst. I will 
take up two questions here. 

I. It was difficult to find a principle to ser\^e as a solution 
here, in view of the fact that legislation upon divorce differs 
greatly throughout the world; that particularly certain Catholic 
countries (Austria, Italy, Spain, Portugal) recognize only a * 
separation de carps of their Catholic subjects and not an absolute 
divorce; that other nations only permit of the latter; that cer- 
tain systems of law recognize many grounds for divorce, while 
others have only a few (England, America). Now, the Instifut 
de droit international proposed the following provision in its 
^^R^glement des conflits de lais en matiere de mariage el de 
divorce^^^ 

"Art. 17. La question de savoir si un divorce est l^galement 
admissible ou non depend de la loi na'tionale des ^poux. 

"Art. 18. Si le divorce est admis en principe par la loi nationale, 
les causes qui le motivent doivent ^tre celles de la loi du lieu au 
Taction est intent^e. 

"Le divorce ainsi prononcd par le tribunal competent sera reconnu 
partout." 

From the very beginning, I maintained before the committee 
that this idea developed by the Institut represented a splendid 
means of reconciling the two main principles of lex patriae and 
lex domicilii, I pointed out that the primary question in this 
branch of law was whether the nations recognized absolute 

* It is printed in my publication , Geschichte und system des internationalen 
Privatrechis im Grundriss, pp. 73-75. It has been published in Spanish by 
Torres Campos, Bases de una Legislacion sobre Extraterrikfrialidaa Madrid, 
1896, pp. 1 88- 1 00. 
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divorce at all, and that the particular grounds were a secondary 
question. The first question should therefore be determined 
by the lex patriae. If denied by the national law, the domiciliary 
state cannot grant the divorce. Thus Italians, Portuguese, and 
Spaniards could not be divorced at their place of domicile, 
even though the law of that place recognized absolute divorce. 
If, however, the national state permits of divorce, the grounds 
of divorce will be determined by the law of the domicile. 

But this sententia media advanced by me did not gain a 
victory in the committee. 

In 1894 the opinions were much divided but in 1900 the 
idea was adopted which the majority had already in 1894. It 
was demanded that both the national and the domiciliary state 
must recognize the institution of divorce, and that also the 
grounds of divorce must exist according to both systems of law. 
The same principle was adopted as to the separation de corps. 
The authoritative rules read as follows (and I note that a small 
change was made in the first paragraph of Art. 2 through 
diplomatic negotiations): 

"Art. I. Les ^poux ne peuvent former une demande en divorce 
que si leur loi nationale et la loi du lieu ou la demande est form^, 
admettent le divorce Tun et Pautre. 

"II en est de m^me de la separation de corps. 

"Art. 2. Le divorce ne p>eut ^tre demand^ que si, dans le cas dont 
il s'agit, il est admis k la fois par la loi nationale des dpoux et par la 
loi du lieu oil la demande est form^e, encore que ce soit pour des 
causes differentes. 

"II en est de ra^me de la separation de corps." 

It is true that a small modification of the principle was 
made because in Italy divorces have been granted to aliens 
where their national law so permits, although Italy itself did 
not recognize the institute of divorce at the time. The case is 
very remarkable, but the matter is settled. It is a kmd of dis- 
counting of the divorce project in Italy.' 

I cannot say that the provisions of Arts, i and 2 have my 

* Comp. my publication, Das internaiinnule Privatrechl and die Staatenkon- 
jerenzen im Haag, pp. 51-53. 
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full sympathy; for in the particular case, it may be very difficult 
to prove a concordance between two systems of law, and I do 
not consider it proper to try to solve the difficulties in inter- 
national private law by demanding the observance of two laws — 
that means simply adding to the difficulties of the situation. It 
is true, the Third Conference tempered the principle by means 
of a rather subtle distinction. An accordance of the two laws 
as to the ground for divorce is no longer required, but simply 
that one ground shall exist by the lex patriae and another by 
the lex domicilii. Each ground is then considered internation- 
ally as a half -ground (demie-cause) and two half-grounds oiake 
one whole ground. It is that which has been expressed still 
clearer by the additional clause in Art. 2, encore que ce soii 
pour des causes difjirentes. 

2. Special difficulties were also presented in the variously 
regulated competence of the courts' to deal with actions for 
divorce. According to the English and American view, the 
courts of the domicile have the right to determine actions for 
divorce. From the Continental European point of view it is 
surprising that a married woman may acquire an independent 
domicile so as to obtain a divorce at a remote place after a 
short sojourn. The exceptional peculiarities contained in the 
laws of South Dakota and Oklahoma Territory have made 
these places known also in Europe as divorce factories.' 

Other countries accord only the national courts jurisdiction 
to grant divorces to their, own subjects, while others recognize 
the home forum only as an exception. 

The convention did not found or create any forum, but made 
the jurisdiction of the court dependent upon the particular 
system of law. Especially important are Arts. 5 and 7. I will 
quote Art. 5. 

Art. 5. La demande en divorce o\i en separation de corps peut 
etre form^e: 

I. Devant la juridiction compdtente d'apr^ la loi nationale des 
epoux. 

* The details are given in my Internationales ZivUprotessruht, p. 223 et seq. 
*See Zeitschrijt fiir internationales Privat-und Strafrechty IV, pp. 404-407. 
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2. Devant la juridiction comp^tente du lieu oik les dpoux sont 
domicili^s. Si^ d'aprbs leur legislation Rationale, les dpoux n'ont 
pas le m^me domicile, la juridiction comp^tente est celle du domicile 
du defendeur. Dans le cas d'abandon et dans le cas d'un change- 
ment de domicile op^pd apr^ que la cause de divorce ou de separa- 
tion est intervenue, la demande peut aussi ^tre formde devant la 
juridiction comp^tente du dernier domicile commun. Toutefois, la 
juridiction nationale est rdserv^e dans la mesure oii cette juridiction 
est seule comp^tente pour la demande en divorce ou en separation de 
corps. La juridiction etrang^re reste comp^tente pour un mariage 
qui ne peut donner lieu a une demande en divorce ou en s^paratioil 
de corps devant la juridiction nationale comp^tente. 

3. The Treaty upon the Guardianship of Minors and 
THE Draft Convention upon Interdiction 

i) Both conventions are based upon the same principle: 
The lex patriae was here again the victor. Art. i of the Con- 
vention pour rigler la tutelle des mineurs reads as follows: 

La tutelle d*un mineur est r^gl^e par sa loi nationale. 

And Art. i of the Projet d^une Convention concernant Pin- 
terdiciion et les mesures de protections analogues provides: 

"L'interdiction est r^gle par la Ich nationale de la personne a 
interdire, sauf les derogations k cette regie contenues dans les articles 
suivants." 

2) If the national state does not institute a guardianship 
over minors, the local officials may do so, but they are here again 
restricted to the grounds recognized by the national state. 

In regard to interdiction (of persons physically weak or 
insane, spendthrifts) Art. 7 demands that in the event of officials 
of the place of sojourn instituting the proceeding, the law of 
that place and of the national state must permit of it. Scien- 
tifically, the cumulation of two systems of law is objectionable — 
I do not find it a nice solution. 

3) Interdiction produces an effect everywhere so far as the 
capacity of the interdicted person to act is in question. Still, 
the state of sojourn may provide that the proceeding instituted 
by the foreign state must first be made publicly known there 
before such effect be given it. The limitation upon the capacity 
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to act will then date only from that time forth as against inno- 
cent third parties. 

Art. 9 is not intended to mean that every interdiction, e. g., 
also that based upon a declaration of weakness of mind, must 
be recognized everywhere. According to the Actes de la IV 
Conjirencey the question of personal freedom remains untouched 
— in the discussion my colleague Roguin clearly explained this 
question, upon which we lay great stress in Switzerland, and all 
the delegates were entirely agreed in relation to it. 

4. The Treaty upon Succession 

The project elaborated in 1904 differs materially from the 

earlier projects. It may be said to rest upon four principles: 

i) It enacts the unity or universality of the estate; so that 

immovables may not be subjected to the law of succession 

in force at the place of their situation. 

In Continental Europe, this rule is regarded as very 
important, although France, Belgium, Netherlands, 
Hungary, and Russia support a different system. The 
scientific writers of all these states, however, recognize 
that the condition of the law requires reform. The 
estate should not be cut up and subjected to various 
systems of law. 
2) The estate is subjected to national law in regard to the 
transfer to the heirs, the rank of the heirs, their quota, 
representation, deduction for advances, and the per- 
emptory quota. 

Norway, Denmark, and Switzerland have up till 
. now supported the principle of the domicile. As rep- 
resentative of Switzerland I attempted a compromise 
upon the basis of the existing laws. Art. 22 of the federal 
statute upon the legal relationships of persons domiciled 
and sojourning, provides: 

"Succession is governed according to the law of the last 
domicile of the deceased. 

"A person may, however, sul)ject the succession to his 
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estate to the law of his home country by testamentary dis- 
position or contract for succession." 

This rule applies also to aliens residing in Switzer- 
land (Art. 32). 

I stated to the Conference (Comp., e. g., Actes de la 
iroisieme ConjSrence, pp. 85-87) that there should also be 
a means of reconciling the domiciliary with the national 
law in matters of succession. I therefore proposed, 
among other things, to let the iex patriae govern, but to 
give the testator the right, by a formal act, to designate 
the domiciliary law. I thus reversed the Swiss provision. 
I pointed out that many individuals in modem times 
are intimately connected with the domicilary state, and 
therefore it is improper to restrict them to the law of 
succession of the national state, to which they are bound 
by weak ties only. 

But the majority continued to hold the view that the 
national law must alone be authoritative. 

3) Aliens are upon equal footing with natives, in matters of 

succession. 

This had to be stated particularly, because some 
countries of Europe still give prior rights to native sub- 
jects over pieces of property situated in the local territory. 

This rule is based upon the French law of 1819.* 

4) The attempt is made to specify the so-called imperative or 

prohibitive rules by means of declarations to be given 
by the governments of the participating nations within 
a certain time (Art. 6). This matter will be treated 
further at the next Conference. 

The difficult question of jurisdiction in disputes over 
successions will be also discussed at the next Conference.' 

* Comp. my work, Internationales Civil und Handelsrecht, II, p. 133: 
Kuhn's translation, Sec. 136, II, 2. 

- (icrmany elaborated a draft relating to the jurisdiction of I he courts, which 
is i)rinle<l in my Internationales Zivilprozessrechty p. 2$6 et seq. 
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Concerning the International Law of Bankritptcy 

The international conferences dealt here with a subject 
basically diflfering from the others. Whereas, international 
private law deals with the question whether local or foreign 
private law is applicable to a particular legal relationship, or 
whether in instituting a guardianship, state A is entitled to 
place an individual of state B under the machinery of guardian- 
ship, international bankruptcy law has for its object the deter- 
mination as to whether a local bankruptcy of its own force affects 
assets situated abroad, and whether a foreign bankruptcy 
affects assets in the local state; so also as to what influence 
bankruptcy has upon the legal position of the bankrupt inter- 
nationally and as to how the various proceedings such as certifi- 
cates of incomplete payment, compromise agreements, or dis- 
charges are to be interpreted internationally (a question which 
may also arise intercolonially). Thus it will become important 
to determine how far a question is one of the internal law of 
execution (procedure) and how far one of foreign substantive 
law, and to what extent each shall be applied. Of course, in 
international bankruptcy law, the entire subject of international 
private law may come into point.' 

The subject was taken up at the Second Conference (1894) 
but the project then elaborated designated itself only as a prelim- 
inary work (Acies de la deuxitme ConfSrencey 1894, pp. 59-62). 
At the Third Conference, the subject was again dealt with, 
but no draft resulted {Actes de la troisitme Confirencey pp. 

147-151)- 

Since some considerable time, the idea thrown out by Savigny 

(System des romischen Rechts, VIII, p. 283) has been widely 
followed, particularly by Italian jurists, to the effect that a 
bankruptcy is possible only at one place; they put the concep- 
tion of the plurality or territoriality de la jaillite over against that 

* This remark has already been made by Lyon-Caen and Renault, 
Traite de droit commercial, VIII, 3d edition, No. 1225. 
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of uniti.^ This principle was supported also by an inter- 
national congress held at Turin, which formulated detailed 
conclusions.*^ 

The same tendency was evidenced also by the Institut de 
droit international.^ It formulated in Paris, in 1894, Rtgles 
gifn/rales sur les rapports internaiionaux en matitre de jaUlile 
(Annuaire XIII, 1894-95, pp. 279-281) and Roguin worked 
out proposals for the meeting at Brussels (Annuaire XIX, 1902, 
p. 115; discussion at pp. 232 el seq.). The Institut concluded 
to rest upon the results of the discussion — certain questions were 
not determined, but were left in suspense for regulation later. 
(Art. 4 of RoGUiN*s proposal; the equalizing of the non-merchant 
with the merchant; the position of minors, interdicted persons, 
etc.; also the question of mortgages and priorities.) 

The draft treaty of Montevideo (1889) also treated of bank- 
ruptcy, but without establishing the rule of universality. The 
provisions are printed in the papers of the International Amer- 
ican Conference and are entitled. Reports of Committees and 
Discussions Thereon^ Vol. II, pp. 900-902.* 

The idea of the universality of bankruptcy is at first sight 
most captivating. It expresses the view that bankruptcy pro- 
ceedings 'have extraterritorial effect, that they affect all the 
assets of the bankrupt wherever found, and that the adminis- 
trator in bankruptcy at the place of bankruptcy may distribute 
equitably for all creditors. But as soon as the question is 
approached practically, it becomes clear that Wharton {Con- 
flict 0} Laws, §807) not unjustly speaks of the " romantic cosmo- 

* Comp., e. g., Gemma, // jallimento net rapporti inter nazionali, 1897, p. 
12. The whole tendency is reflected in the publication of Carle entitled, Iai 
dottrina giuridica del jallimento nel diritto privato internazionale^ 1872. 

* Comp. my Geschichte und System des inlernationalen Privatrechts im 
Grundriss, pp. 176-177. 

' ROHLER* very unfavorably criticises the resolutions of the Institut de droit. 
(Civilistisches, Archiv 96, pp. 348-349) He says they are far from grasping the 
difficulties of the question, and that their deliberations cannot be regarded as 
assisting matters. 

* The pro\'isions are also to be found in my Kodification des internationalen 
Zivil-und Handelsrechts, pp. 133-146, and in Zeitschrijt fUr internationales 
Privat-und Stra/recht, I, 480-482 (Heck). 
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politan efficacy" of the bankruptcy decree.' To effectuate the 
bankruptcy upon assets throughout the world is a matter of 
extraordinary difficulty: 

1. Because of the diffusion of the various parts of the estate. 

2. Because of the prosecution of claims at one place — ^the lin- 

guistic difficulties may here be referred to. 

3. Circumstances which may arise may have to do with the 

credibility of foreign officials, the firmness of foreign 

courts in dealing with doubtful bankruptcies, and in 

seeing that all creditors arc treated alike. In a word, 

it is a question of the most intense mutual confidence. 

Under these circumstances The Hague Conferences did not 

attempt to elaborate a draft treaty intended to be binding upon 

all the participating nations. The Conference of 1904 satisfied 

itself by working out a model treaty for such nations as may 

desire to enter into treaty relations upon bankruptcy with each 

other, permitting each state to determine whether or not it will 

conclude a treaty with any other.^ 

Some few such treaties have been concluded in modem 
times, sanctioning, upon this modest basis and between the 
states concluding them, the universality of bankruptcy proceed- 
ings. In this connection, reference is to be made to the follow- 
ing treaties: 

1 . Between France and Switzerland, 1869 (Arts. 6-9 of the treaty 

on the jurisdiction of the courts treats of the law of bank- 
ruptcy). 

2. Between France and Belgium, 1899, Art. 8. 

3. Between Wurttemberg and Switzerland, 1826. (The treaties 

with Bavaria and Saxony do not go so far.) 

* Comp. also Kleinfcller, Die Universit Aider Wirkungen des Konkurseroff- 
nungsbescMusses in Zeitschrift jUr internationales Privat-und offentliches Recht^ 
XIII, p. 549-574- 

' There are also treaties dealing with bankruptcy law among other topics, as 
for instance, certain treaties concluded by the German Empire (comp. B0HNE, 
Die Raumliche Herrschajt der Rechtsnormen. iSgo, pp. 212-214). The settle- 
ment and consular treaty of Italy with Switzerland of 1868 also contains one 
provision of bankruptcy law (Art. 8). 
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III. 

The question may be asked as to whether other nations of 
the world, particularly England and America, are in a position 
to participate in The Hague Conferences in the future, and 
eventually to join the conventions and convention drafts. In 
this connection the following points may be emphasized : 

1. An affirmative answer may be given in regard to the cofi- 
vention upon the international law o) procedure. 

Here we have a neutral subject-matter that is, notwithstand- 
ing, of considerable importance to the accomplishment of 
justice. It is imperative that justice shall triumph throughout 
the world, and particularly also in connection with processual 
manoeuvres, in that the nations obligate themselves mutually 
to lend a helping hand in the matter of citations, the summoning 
of witnesses, the taking of expert testimony, the forwarding of 
documents, and further, in that they undertake to open the 
courts of justice to aliens as much as to native subjects, without 
imposing security and to foreign poor persons in the same 
manner as the native, etc., they elevate the cause of justice to 
the rank of humanitarianism and give it the stamp of universality. 
Only in this way can they fully accomplish the ideal task of justice. 

But even exclusive of the fact that this union places inter- 
national justice upon the only proper basis, a much fairer 
judgment of the institutions of the various nations is arrived at 
by the contact of their legal systems. It is similar to the process 
which the individual undergoes in studying the language and 
literature of another people; it may be taken as certain, that 
every one understanding the language of a foreign people will 
more justly appreciate their institutions. Furthermore, the 
several nations are but a part of a greater whole, and we should 
be solicitous of the welfare of the whole also in the law. 

2. Much more difficult is it jar me to judge the situation 
in regard to the questions oj internationcU private law, embracing 
the convention now ratified by seven nations and the projected 
conventions. 
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In this connection it is necessary to make some general 
remarks. The theories and rules of law in force throughout 
the world upon international private law may be divided into 
three main groups: 

a. There is a group of states supporting the rule that their 

subjects may rely upon their national law in private 
matters even though abroad, especially in regard to the 
law of persons, the family, and succession, and that 
aliens may do the same in the local state. This practice 
is followed by nearly the whole of Europe with the excep- 
tion of England, Denmark, Norway, and Switzerland. 

b. There is a group of states in which the law of the momentary 

domicile controls. This is, according to Wharton, the 
law of the United States of America and abo the law of 
the Province of Quebec, by virtue of a number of pro- 
visions of the Civil Code of Lower Canada, e. g.. Arts. 
6, 7, 8, 135, 599, 600, 776;* this is also the law of Argen- 
tine and of the treaty of Montevideo. 

Wharton, in his Conflict 0} Laws^ Sec. 8, calls 
nationality an "unfair standard of personal law." 

c. Another group of states looks solely to the law of the place 

where the parties are located. This is the English view. 
The American jurist Dudley Field, in his Draft 
Outlines of an International Code (under title of personal 
capacity) lays down the following principle (Art. 542). 

The civil capacities and incapacities of an individual in 
reference to a transaction with living persons, except so far as 
it affects immovable property .... are governed by the law 
of the place where the transaction is had, whatever may be 
his national character or domicile or the place of his birth. 
And Dudley Field easily deluded himself with the idea 
that Europe was also tending in this direction, for he 
says: **It is not the rule now recognized by European 
international law although the tendency of opinion is in 
this direction. ^^ 

* Comp. K. Lafleur, The Conflict oj Laws in the Prm^ince oj Quebec (Mon- 
treal, i8q8). 
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A kind of juristic dogma has existed upon the Continent .of 
Europe for several decades, referrable to the new Italian school 
founded by Mancini, an Italian jurist and statesman, to the 
effect that the national law and statute represent the authorita- 
tive and only standard in international matters. Sir Walter 
Phillimore, in his address before the International Law 
Association at Glasgow, 1901, spoke of the "more modem 
school of French jurists."' This is an error. The doctrine 
is traceable to Italy, and hence we may speak of the new Italian 
school.'^ It arises partly from political considerations in that 
it is believed that the development of a people into a unified 
nation necessarily requires that its subjects be respected, as 
such, also abroad and be considered as subject to national law 
in matters of civil law. But this is also an error. I recognize 
thoroughly that the lex patriae should give the standard in i 

many branches of international private law, but I deny that this 
principle can claim absolute control; it did not stand the test 
of practical life in which I was long active. I was never too 
tired to point out that a reconciliation should be accomplished 
between the two main principles, and I have stated that the 
task of jurisprudence should be scientifically as follows:* 

"We should demarcate those elements, on the one hand, which 
permit the lawmaker to give effect to the law of the domicile or 
sojourn, and on the other hand, those which influence him to promote 
and effectuate the continuance of that public bond which connects 
the individual with his native (home) state." 

I have also continually supported this idea of reconciliation 

* Comp. Report oj the Twentieth Conference^ p. 230, where W. PhVllimore 
says, "The more modem school of French jurists would, if I understand 
them aright, reject the lex domicilii and substitute for it the national law." 

* Comp. my handbook, Internationales Civil und Handelsrecht^ I, p. 120 t 
et seq.; Kuhn*s translation, §35 et seq. The first Italian school may be asso- 
ciated with the name of Bartolus. 

* I made this proposal in my pamphlet (out of print) : Der erste etiropaische \ 
Staatenkongress iiher inter nationales Privatrechl (1894), p. 10; in my address, I 
Der internationale Geist in der Jurisprudenz (Zurich, 1897), p. 27; in my article, ; 
Das Problem des internationale Privatrechts in Oesterreichischen Centralblatt \ 
I fir die juristische Praxis^ V, pp. 193-222; in my article: Ueber das hislorische | 
Debut der Doktrin des internationalen Privat-und Strafrecht (Leipzig, 1899), ) 
p. 12, and in my handbook: Internationales Ctvil und Handelrecht, I, p. 164- I 
167, Kuhn's translation §45. 1 
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at the Conferences {Actes 1893, P* ^95 Actes 1894, p. 37; Actes 
1900, pp. 85-87). And again, in 1904, 1 referred to the necessity 
of sanctioning a senientia media — ^I was supported in this by 
my colleague, Rooum^ with a proposal relating to succession, 
although indeed I had certain doubts as to its practicability. 
A reconciliation might be accomplished: 

1. By setting a period of time after which aliens domiciled in 

the local state shall be subject to local private law— 
say a period of five or ten years. We would not by 
this force aliens to surrender their foreign nationality. 

2. By respecting partly the national law and partly the domi- 

ciliary law. This middle way would be possible: 

a. In the law of persons as to the status. 

b. In family law in regard to : 

«. Matrimonial property. 

p. Divorce. 

r. Guardianship. 

3. By making children of aliens bom in the local state subjects 

of that state. 
These ideas, I believe, would find favor more easily with 
the Anglo-American legal world than with the jurists of the 
European Continent. And perhaps I would have had a greater 
chance of success if England and America had participated in 
the Conference — at any rate, I always regretted that these 
nations were missing at The Hague.' An unlimited emphasis 
of the importance of the lex patriae is injurious to the unity of 
private law; for this is destroyed when aliens can claim the 
application of their national law in the local state. Particularly 
bad would be the situation, where (as in America and Switzcr- 
land) many foreigners reside. On the other hand, it is difficult 

* I stated my regret at the absence of the Anglo- American race already in 
my pamphlet, Der erste europnische Staatenkongress liher das Internationale 
Privatrechty Vienna, 1894, pp. 13-14. In my handbook, I, p. 23 (Kuhn's trans- 
lation International Civil and Commercial Law §5, II, 6), I pointed out that 
representatives fn>m England and America would have counteracted the exag- 
gerated importance given to the Ux patriae. So, also, in my Internationales 
Civil prozessrechty p. 26, Simeon E. Baldwin is of a contrary opinion. Comp. 
Harvard Law Review, X\'^II, p. 402, and Columbia Law Rev%eu\ IV, p. 307. 
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to fight against articles of faith in jurisprudence, for that is 
really what we have in the lex patriae principle. Small states, 
like Switzerland, are in an especially unfortunate situation, 
for they must follow the weight of authority of theory and 
practice even though little convinced of its correctness. 

I am, on the other hand, glad to see that the unlimited con- 
trol of territoriality (English conception) and of the lex domicilii 
(American conception: Wharton) is being shaken. In the 
address of Sir Walter Phillimore before the International 
Law Association at Glasgow {Report of the Twentieth Conference^ 
p. 230) he makes the following noteworthy remarks in men- 
tioning the new school for the application of national law: "I 
have a great sympathy with this school, and I see much that 
would be gained in simplicity and certainty by substituting in 
all questions of personal status the national law for the law 
of the domicile." These words represent the strongest criticism 
of the comments of the most reputed English and American 
authors (Westlake, Wharton, Story, Dudley Field). // 
these words wotUd gradually gain favor in English a/nd American 
legal circles, there would be hope for the reconciliation of the two 
main principles, as proposed by me, and it would then be possible 
to accomplish uniform rides of conflict between the Old and the 
New World, by concessions made on both sides. 

But, in the mean time, I seriously doubt whether the time 
has yet arrived for England and America to join the conven- 
tions. A diCFerent question is that, as to whether these nations 
should not be represented at the conferences ad audiendum et 
referendum. The divergencies in the theories upon the inter- 
national private law are — even exclusive of the personal statute — 
very considerable, I will here merely recall the fact that accord- 
ing to one of the leading tendencies in English and American 
law, immovables are governed by the law of their situation. 
This is true in regard to: 

a) The capacity to act. 

b) The form of legal transactions. 

c) The law of succession. 
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I refer to the following statements made by leading author- 
ities: 

Story (Conflict of LawSy §424 et seq.): "The general prin- 
ciple of the common law is that the laws of the place where such 
property is situate exclusively govern in respect to the right of 
the parties, the modes of transfer, and the solemnities which 
should accompany them." 

Art. 586 of Dudley Field's code provides: 

"The succession of the immovable prof)erty of one who dies 
intestate as to such property is determined exclusively by the law 
of the place in which the immovables are locally situate." 

Wharton {Conflict of Laws, §560) expresses himself with 
assurance as follows: "The law, both in England, the United 
States, and France, is clearly settled that in those countries 
in matters of succession, realty is governed by the lex rei 
sitae. 

Kent {Commentaries on American Law^ 12 Ed. [Holmes] 
II, pp. 429-431): This jurist assumes to assert that it is well 
settled in the law of all civilized countries, that real property 
as to its tenure, mode of enjoyment, transfer and descent, is 
to be regulated by the lex loci rei sitae. 

Now, it must be said that, particularly in North America, 
there is no adequate legal ground for the control of the locus 
of the property in regard to immovables when not concerning the 
determination of real rights, for feudalism, so far as I know, was 
never introduced in America as it existed in Europe. The 
theory that wherever immovables are in question (the law of 
persons, obligations, succession), the law of the situation of the 
property must govern was brought over from England essentially 
as a kind of colonial freight and England took the rule from 
the Netherlands — even rules of law may be traced to race 
wanderings. But even without considering feudalism and the 
journey that the theory made, it is urgently to be desired that 
England and America relinquish the unlimited reference of 
immovables to the place of situation; the rule is to be confined 
to real rights. It should especially not be applied in the law of 
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succession, because the estate as a unity can and should be 
subjected to only one system of law. 

Still it would be mistaking the 'Hempo^^ of history to demand 
of the Anglo-American sphere of jurisprudence to alter, as it 
were, from one day to the other, conceptions to which the people 
Itave become attached. For this is required a longer time, more 
detailed study, comparative research, and the enlightenment 
of younger generations. 

It is also true that there are European nations whose systems 
of law still support the doctrines of the lex rei sitae in regard to 
immovables, e. g., France, Austria, Russia. But in the first 
two countries, at least, the soundness of the theory has been 
entirely destroyed, and there is no longer any faith in it. Even 
in Russia, the celebrated jurist v. Martens is against it "en 
pure thiorie,^^^ In England and America, however, it is an 
article of legal faith, and we all know how difficult it is to reform 
it; this particularly so of a people who are very conservative 
in legal matters.'' No author has opposed the controlling 
view in these countries. 

There is perhaps one treaty, namely that upon entrance 
into marriage, which might be acceptable to England and 
America, for the ver}' reason that in Art. i other systems, 
besides the national law, are reserved for application. Refer- 
ence may here again be made to a recent discussion by Sir 
Walter Phillimore (Report of Twentieth Conference of the 
International Law Association, 1901, p. 288 et seq.). This 
jurist favors even extending the conditions for a valid marriage, 
for he proposes the following (238): 

**The essentials of marriage should be regulated by the personal 
law and by the /ex loci ; both should be complied with." 

In my opinion, this cumulation again goes too far, but it 

* MARTENS-Lfto, Droit inkrnationaly II, p. 455. 

' This is shown also as to the limitation of actions. Wharton, §5451 
points out that European jurists arc opposed to determining limitations by the 
lex fori; the reasons he gives are sound, but he holds to the practice. Why.'* 
"The rule is now too firmly settled to be shaken." Comp. my handbook, I, p. 
2io: A. K. Kuhn's translation, §56. 
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shows plainly how Phillimore has relinquished the belief in 
salvation solely through the lex domicilii! 

The Hague conventions weri the subject of a general dis- 
cussion before the International Law Association in Antwerp, 
1903. Sir Walter Phillimore made an address also here and 
discussed "the advisability of the British Government taking 
part in the legal conference at The Hague on private inter- 
national law" {Report of Twenty- first Conference, 1904, p. 80). 
Phillimore here regretted that Great Britain has, up to the 
present, not participated in The Hague Conference (and also in 
other conferences upon maritime law). Sir William Kennedy 
(Judge of the High Court of Justice in London) proposed a 
resolution (p. 85) which was accepted (p. 93) : 

"That this Conference, considering the great importance of the 
co-operation of the Government of Great Britain in relation to 
International Conventions for such purposes as are set forth in Sir 
Walter Phillimore's paj)er, resolves that it is desirable that the 
Executive Council of this Association should take steps respectfully 
to lay before the British Government the points dealt with in that 
paper, together with this resolution, and to obtain permission for the 
audience of a deputation for the purpose." 

But even though, in my opinion, the time is not yet ripe 
for England and America to join all The Hague conventions, 
the time may, nevertheless, become ripe. This is the hope I 
wish to express here, and this leads me to a brief recapitulation 
of my ideas. 

Resume 

The significance and scope of the Conferences which have 
taken place at The Hague so far as concerns other nations may 
be recapitulated as follows: 

I. It has been proved in Europe that the gradual elaboration of 
rules upon the private conflicts of law, or if one prefers, a code of 
international private law, by means of treaties,' is not an illusion. 

^'Cornp. Fr. Kabn, Die einheitliche Kodifikation des iniemationalen Privat- 
reefUs durch Siaatsvertriige, (Leipzig, 1904); CoNTUZZi, Le conjereiiae didirUto 
intemazionale privato aiPAja, (Napoli, 1904), advances some general views 
upon the duty of Europe to codify international private law upon the basis of 
the international conferences held at The Hague (pp. 3x2-330). 
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Speaking generally, this result of The Hague Conferences 
is of the highest importance, for it furnishes a noteworthy con- 
trast to the treaty projects elaborated by the South and Central 
American states at Lima in 1878 and at Montevideo in 1889.* 

II. It is of special importance to note that the only proper 
procedure was adopted at The Hague; the details of the ques- 
tions must be approached and the time of general axioms, the 
significance of which were for so many centuries held in the 
foreground, has passed away. 

Further endeavors must be characterized by the same speciali- 
zation of the questions, as has already proved so practical. 

III. It is indeed true that after four conferences held at The 
Hague we are merely at the beginning of our task, and that it is 
particularly necessary to cultivate the study of international 
private law in all countries more thoroughly and in detail than 
heretofore. A noble competition should be called forth among 
the jurists of the whole world. Only thus can the universal 
uniformity of the rules of conflict be kept seriously in mind. 
This international tractandum must, of course, be approached 
from the international and universalistic point of view if it is to 
be properly accomplished. 

In order to arrive at a practical result, various dangers must 
be avoided. 

IV. The subject-matter must be approached in a system- 
atic and methodical manner, and all hurry and stress should be 
carefully avoided. There is plenty of time at the disposal of the 
world's progress." Of course, all progress demands a certain 
trend toward ideal,' but the attempt to complete a great plan 

* I have had these treaty projects re-printed in my publication^ Die Kodifika- 
tion des inUrnationalen Civil-und Hanaelsrechi (Leipzig, 1891). 

' Brocher, Cours de droit itUernatianal pHve suivani les principes consacris 
par U droit positif Franfais, II, p. 428, is of the same view when he states: ''II 
ne faut pas se le dissimuler: les ant^cMents historiques et la position actuelle de 
certains £tats s'opposeront longtemps encore k ce que Tunit^ se fasse d'une 
mani^re plus ou moins absolute; c'est un but qu'il faut se proposer d'atteindre 
sans y mettre trop d'impatience." * 

' There is no doubt a certain international trend in England, in more recent 
times, that is much to be approved. Thus, G. G. PHn^LDiORE, in the Journal 
of the Society oj Comparative Legislation (1904), expresses himself in favor of 
England joining the international union relating to railroad freight law. 
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upon the spot usually meets with doubtful success, although, 
indeed, the Pan-American Congress (held in Mexico, 1901-02), 
concluded that a code of international private law could be 
elaborated in the shortest time bv a commission of five American 
and two European jurists. 

We may here recall the fact that two historical predecessors 
of The Hague Conferences remained fruitless, viz, the efforts 
of the Netherlands in 1874 to call a conference for an under- 
standing upon the execution of foreign civil judgments, and the 
efforts of Mancini in 1881. From this it is not difficult to 
deduce that all new works require that the foundation be care* 
fully prepared, and this has been done particularly by the labors 
of the Institut de droit international, and in part also by those 
of the International Law Association. 

V. If we are to work toward accomplishing, in the natural 
tempo of history, imiversal uniformity in the rules of conflict, it 
is especially necessary that all nations take a lively interest in 
international private law; that particularly Anglo-American 
jurisprudence shall reform its views on certain topics; that 
England and America shall carefully study and test the questions 
discussed at The Hague Conferences, in order to determine 
whether they will participate in them in future.' 

In answering this question, the error already made in Eng- 
land should not be repeated. The tendency toward establish- 
ing cosmopolitan rules of conflict leaves the national autonomy 
of each state wholly untouched as regards its substantive private 
law; in fact, an agreement as to rules of conflict presupposes the 
existence of divei^ent systems of private law. When, there- 
fore, in 1893, England refused to participate in the conferences 
at The Hague because of the peculiar nature of English private 
law, it was, in my opinion, the result of an error as to the task 
and purpose of those conferences.'^ 

* 1 refer to the remarks of Simeon E. Baldwin in his article, "Recent Pro- 
gress Towards Agreement on Rules to Prevent a Conflict of Laws/' in Har- 
vard Law RevieWf April, 1904, p. 404. 

' The statement of Councillor AssEE at the First Conference (September la, 
1893) seems to me to be sound when he says {Actes de la Conference dela Hayet 
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This conception accords also with the reply given by Lord 
Granville in i 88 i to the memorandum of the Italian minister, 
Mancini, to the effect that an understanding might be arrived 
at in regard to the following subjects: nationality, mixed mar- 
riages, domicile, succession, droit (Taubainey and the execution 
of foreign judgments {Journal du droits i, XIII, 1886), 

VI. It is further absolutely necessary that international 
private law, as an independent branch of law, be methodically 
taught and studied in all countries, at least at the great univer- 
sities. In other words, independent professorships should be 
founded, and in this regard America, with its munificent 
patrons of universities, can light the way to many of the nations 
of Europe.* 

Of course, as an accompaniment, comparative jurisprudence* 
should also receive special attention at the universities. 

VII. It would also be practical to establish private or offi- 
cial commissions in the principal countries for the special 
purpose of studying the subject of international private 
law, and make proposals for legislation and the conclusion 
of treaties. 

This practice has been followed in France, the Netherlands, 
Belgium, and Russia, these states being thus inspired by the 
spirit of The Hague G>nferences. 

VIII. It is also imperative that officially conducted legal 
bureaus be created in every country, for the purpose of giving 
correct information to foreign courts as to the existing private 
law. Parties, advocates, and judges are frequently in an unfor- 
tunate situation because of not knowing where and how to 

1893, p. 26): "Nous respecterons la souverainetd ct I'autonomie des £tats. Nous 
n'aspirons pas II runification gdnerale du droit prive. Au contrairc, c'est 
pr^cis^ment la diversity des lois Rationales qui fait sentir la necessity d'une 
solution uniforroe des conflits internationaux. 

** Le programme de cette Conference est done, en lui mdme, un ^clatant hom- 
mage k I'autonomie nationale." 

* I have often referred to this necessity; I did this as early as 1880, in my 
publication: Dir interna tionalen Unionen Hber das Recht der Weliverkekrsan- 
stalten und des geistgen Eigeniums (Leipzig, 1889), p. 77. 

* I may here refer to my publication, Institutionen der vrrgleichenden 
Rechiswissenschaft. Ein Grundriss (Stuttgart, 1898). I made therein a col- 
lection of materials. 
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obtain this information — this applies with special force to the 
Anglo-American sphere of law. In saying this, I nevertheless 
recognize that the American Academy of Political and Social 
Science has done good service in propagating the knowledge of 
foreign laws. 

// must be clear to us all that by virtue oj the facility of tr,avel 
from state to state^ and from one part of the world to the other, 
international intercourse is making continue and praiseworthy 
progress. Both jurisprudence and legislation must keep on a 
parallel with this condition of things. It is to this tendency that 
The Hague Conferences owe their existence. The Government 
of the Netherlands and the promoter of the idea, State-Councillor 
AssER, of The Hague, are primarily the heralds which have 
announced the legal demands of the times. And if the nations 
show their good ivill^ the work begun at The Hague may easily 
be the starting-point of an important development in jurispru- 
dence. Nothing is so clear as this, that international private 
law can only be really great, significant, and effective if the rules 
laid down are recognized in equal degree the world over. For 
this purpose is required, besides an enthusiastic desire fo~ 
justice, methodical work, thorough study, and continual instruc- 
tion. When I recall that jurisprudence has often been given 
new impulses at world's fairs, I am led to hope that the history 
of the St. Louis Exposition may announce: 

"That international pwivate law was given new energy and new 
fruit at St. Louis, in that there the necessity was pointed out that all 
states, and especially those of the English and American sphere of 
law must approach those of Europe in regard to their rules of 
conflict, upon the basis of The Hague Conferences, and that this 
branch of law may flourish only if supported by the spirit of uni- 
versality." 

In conclusion, I would say that this spirit of universality 
must be evcrywherd encouraged. It is in this way that interna- 
tional intercourse and the science of international private law 
will make great progress.' [Applause.] 

* See Appendix B for the text of the various Hague ooQventions and con- 
vention projects. 
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THE HAGUE CONFERENCES ON PRIVATE 

INTERNATIONAL LAW 



THE VARIOUS CONVENTIONS AND CONVENTION 

PROJECTS 



A. THE INTERNATIONAL LAW OF PROCEDURE 

THE EXISTING TREATY: 

CONVENTION 

POUR l^TABLIR DBS r£;GL£S COMMUNES CONCERNANT PLUSIEURS BCA- 
TifeRES DE DROIT INTERNATIONAL PRIV£, SE RAPPORTANT A LA 
PROCEDURE CIVILE. 



SA MAJESTE LE ROI DES BELGES, SA MAJESTE 
LE ROI D'ESPAGNE, ET EN SON NOM SA MAJESTE 
LA REINE-REGENTE DE ROYAUME, LE PRESIDENT 
DE LA REPUBLIQUE FRANfAISE, SA MAJESTE LE 
ROI DITALIE, SON ALTESSE ROYALE LE GRAND- 
DUC DE LUXEMBOURG, DUC DE NASSAU, SA MA- 
JESTE LA REINE DES PAYS-BAS ET EN SON NOM 
SA MAJESTE LA REINE-REGENTE DE ROYAUME, SA 
MAJESTE LE ROI DE PORTUGAL ET DES ALGARVES, 
ETC., ETC., ET LE CONSEIL FEDERAL SUISSE, d^irant 
^tablir des regies communes concemant plusieurs mati^res de droit 
international privd, se rapportant k la procedure civile, ont r^solu 
de conclure un traits d cet effet. 

a. Communication d'Actes Judiciaires ou Extra- Judidaires 

Article Premier 
En matifere civile ou commerciale, les significations d'actes k 
destination de I'^tranger se feront dans les j^tats contractants sur 
la demande des oflBciers du minist^re public ou des tribunaux d'un 

332 
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de ces Etats, address^ k I'autorit^ comp^tente d'un autre de ces 
Ltats. 

La transmission se fera par la voie diplomatique, k moins que la 
communication directe ne soit admise entre les autorit^ des deux 
Etats. 

Art. 2 
La signification sera faite par les soins de Tautorit^ requise. 
Elle ne pourra 6tre refus^ que si PEtat, sur le territoire duquel elle 
devrait 6tre faite, la juge de nature k porter atteinte k sa souverainet^ 
ou ^ sa s^curitd. 

A\tT. 3 

Pour faire preuve de la signification, il suffira d'un r^c^piss^ datd 
et l^galis^ ou d'une attestation de I'autorit^ requise, constatant le 
fait et la date de la signification. 

Le rdc^piss6 ou I'attestation sera transcrit sur Pun des doubles 
de I'acte k signifier ou annexd k ce double, qui aurait €t6 transmis 
dans ce but. 

Art. 4 
Les dispositions des articles qui pr^c^dent ne s'opposent pas: 

1. A la faculty d'addresser directement, par la ^'oie de la poste, 
des actes aux int^ress^s se trouvant k I'^tranger. 

2. A. la faculty pour les int^ress^ de faire faire des significations 
directement par les soins des officiers minist^riels ou des fonctionnaires 
comp^tents du pays de destination. 

3. A la faculty pour chaque Etat de faire faire, par les soins de 
ses agents diplomatiques ou consulaires, les significations destinies 
k I'dtranger. 

Dans chacun de ces cas, la faculty prdvue n'existe que si les lois 
des Etats int^ress^s ou les conventions intervenues entre eux Pad- 
mettent. 

b. Commissions Rogatoires 

Art. 5 
En mati^re civile ou commerciale, Pautoritd judiciaire d'un Etat 
contractant pourra, conform^ment aux dispositions de sa legislation, 
s'addresser par commission rogatoire k Pautorit^ comp^ente d'un 
autre Eltat contractant pour lui demander de faire, dans son ressort, 
soit un acte d'instruction, soit d'autres actes judiciaires. 
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Art. 6 

La transmission des commissions rogatoires se fera par la voie 
diplomatique, k moins que la communication directe ne soit admise 
entre les autoritds des deux Ktats. 

Si la commission rogaloire n'est pas r^dig^ dans la langue de 
Tautorit^ requise, elle devra, sauf entente contraire, dtre accompagn^ 
d*une traduction, faite dans la langue con venue entre les deux Ktats 
int^ress^s, et certiii^e conformc. 

A'tT. 7 
L'autorit^ judiciaire k laquclie la Commission est addressee sera 
oblig^ d'y satisfaire. Toutefois elle pourra se refuser k y donner 
suite: 

1. Si Tauthenticitd du document n* est pas ^ta]}lie; 

r 

2. Si, dans I'Etat rcquis, Texecution de la Commission rogatoire 
ne renlrc pas dans Jes attributions du pouvoir judiciaire. 

En outre, cette execution pourra 6tre vtius6e, si PEtat, sur le 
territoire duquel elle devrait avoir lieu, la juge de nature k porter 
atteinte a sa souverainet^ ou a sa s^curit^. 

Art. 8 
En cas d 'incompetence de I'autoritd requise, la Commission 
rogatoire sera transmise d'office k Tautoritd judiciaire comp^tente 
du m^me Etal, suivant les regies 6tahlies par la legislation de cclui-ci. 

Art. 9 
Dans tous les cas od la Commission rogatoire n'est pas execut^e 
par Pautorite requise, celle-ci en informera immediatement Tautorite 
requ^rante, en indiquant, dans le cas de Particle 7, les raisons pour 
lesquelles Pexecution de la Commission rogatoire a 6i6 refus^e ct, 
dans le cas de Particle 8, Pautorit^ k laquelle la Commission est 
transmise. 

Art. 10 

L'autorite judiciaire, qui proc^de k Pex^cution d*une Commission 
rogatoire, appliquera les lois de son pays, en ce qui concerne les 
formes k suivTe. 

Toutefois, il sera d6l6r6 k la demande de Pautorit^ requ^rante, 
tendant a ce qu'il soit proc^de suivant une forme sp^ciale, meme non 
pr^vue par la legislation de i'Etat requis, pourvu que la forme dont 
il s'agit ne soit pas prohibee par cette legislation. 
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c. Catttion <« Judicatum Solvi " 

Art. h 

Aucune caution ni d^p6t, sous quelque denomination que ce soit, 
ne peut £tre impost, k raison soit de leur quality d'^trangers, soit du 
dffaut de domicile ou de residence dans le pays, aux nationaux 
d'un des Etats contractants, ayant leur domicile dans Pun de ces I^Itats^ 
qui seront demandeurs ou intervenants devant les tribunaux d'un 
autre de ces Ktats. 

Art. 12 
Les condamnations aux frais et d^pens du proems, prononc^es 
dans un des ttats contractants contre le demandeur ou Pintervenant 
dispenses de la caution ou du d^pdt, en vertu soit de Particle ii, soit 
de la loi de PEtat oil Paction est intent^, seront rendues ex^cutoircs 
dans chacun des autrcs Etats contractants par Pautorit^ comp^tente, 
d'apr^s la loi du pays. 

Art. 13 

L'autoritd comp^tente se bornera k examiner: 

1. Si, d'apr^ la loi du pays o\X la condamnation a ^t^ prononc^e 
Pexp^ition de la decision r^unit les conditions n^cessaires a son 
authenticity; 

2. Si, d'aprbs la m^me loi, la decision est pass^ en force de chose 
jug&. 

d. Assistance Judiciaire Gratuite 

Art. 14 

Les ressortissants de chacun des Etats contractants seront admis 
dans tous les autres Etats contractants au bdndfice de Passistance 
judiciaire gratuite, comme les nationaux eux-m€mes, en se confor- 
mant k la legislation de PEtat o\i Passistance judiciaire gratuite est. 
redam^e. 

Art. 15 

Dans tous les cas, le certiftcat ou la declaration d'indigence doit 
^tre deii\Te ou regu par les autorites de la residence hafaituelle de 
Petranger, ou, k defaut de celle-ci, par les autorit^s de sa residence 
actuelle. 

Si le requ^rant ne reside pas dans le pays o(i la demande est 
formee, le certiftcat ou la declaration d'indigence sera legalise gra- 
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tuitement par un agent diplomatique ou consulaire du pays oil le 
document doit 6tre produit. 

Art. 1 6 

L'autoritd comp^tente pour ddivrer le certificat ou recevoir la 
d^aration d'indigence pourra prendre des renseignments sur la situ- 
ation de fortune du requ^rant auprfes des autorit^ des autres Etats 
contractants. 

L'autorit^ charg^ de statuer sur la demande d 'assistance judi- 
ciaire gratiute conserve, dans les limites de ses attributions, le droit 
de contr61er les certificates, declarations et renseignments qui lui sont 
fournis. 

e. Contralnte par Corps 

Art. 17 

La contrainte par corps, soit comme moyen d'ex^cution, soit 
comme mesure simplement conservatoire, ne pourra pas, en mati^re 
civile ou commerciale, 6tre appliqu^ aux Strangers appartenant a un 
des Etats contractants dans les cas oii elle ne serait pas applicable aux 
ressortissants du pays. 

DISPOSITIONS FINALES 

I. La pr^sente Convention sera ratifide. Les ratifications en 
seront d^pos^s k La Haye le plus tdt possible. 

XL Elle aura une durde de dnq ans k partir de la date du d^pdt 
des ratifications. 

III. Elle sera renouvel^ tacitement de cinq ans en cinq ans, sauf 
d^nonciation, dans un d^lai de six mois avant Pexpiration de ce terme 
par Pune des Hautes Parties contractantes. 

La denonciation ne produira son effet q\x*k P^gard du ou des 
pays qui Pauraient notifi^. La Convention restera ex^cutoire pour 
les autres ^tats. 

rV. Le Protocole d'adhdsion k la pr^sente Convention pour les 
Puissances qui ont pris part k la Conf^nce de La Haye de juin- 
juillet 1894, restera ouvert jusqu'au i^^ Janvier, 1898. 

EN FOI DE QUOI les Pl^nipotentiaires respectifs ont sign€ la 
prdsente Convention et Pont revfitue de leurs sceaux. 

Fait k La Haye, le 14 novembre 1896, en un seul exemplaire, qui 
restera d6pos6 dans les Archives du Gouvemement des Pays-Bas et 
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dont des copies, certifi^ conformes, seront remises par voie diplo- 
matique aux Etats signataires ou adherents. 

Ont adh^r6 successivement; la SUEDE et la NORVEGE (i*"^ 
f^vrier 1897), TALLEMAGNE (gnovembre 1897), PAUTRICHE- 
HONGRIE (9 novembre 1897), ^e DANEMARK (18 d^cembre 
1897), la ROUMANIE (19-31 d^cembre 1897), 'a RUSSIE (19-31 
d^cembre 1897). 



PROTOCOLE ADDITIONNEL 



Les Gouvemements de FRANCE, de BELGIQUE, d'ES- 
PAGNE, d'lTALIE, de LUXEMBOURG, des PAYS-BAS, de 
PORTUGAL, de SUISSE, fetats signataires de la Convention de 
droit international piiv^ du 14 novembre 1896, et de SUEDE et de 
NORVEGE, ktats adherents k cette Convention, ayant jug^opportun 
de completer ladite Convention, les soussign^, apr^s s'^tre commu- 
nique leurs pleins pouvoirs trouv^s en bonne et due forme, sont con- 
venus des dispositions suivantes: 

ad Article 11 

II est bien entendu que les nationaux d'un des £tats contractants, 
qui aurait conclu avec im autre de ces Etats une Convention sp^dale 
d'apr^s laquelle la condition de domicile, contenue dans Particle 11, 
ne serait pas requise, seront, dans les cas pr^vus par cette Cohvention 
sp^ciale dis|>ens^, dans I'Etat avec lequel elle a ^t^ conclue, de la 
caution et du d^pdt mentionn^ k I'article 11, m^me s'ils n'ontpas 
leur domicile dans un des Etats contractants. 

ad Articles I el II des Dispositions Fitudes 

Le d^pdt des ratifications pourra avoir lieu d^s que la majority des 
Hautes Parties contractantes sera en mesure de le faire et il en sera 
dress^ un proc^- verbal, dont une copie, certifi^ conforme, sera remise 
par la voie diplomatique k tous les Etats contractants. 

La presente Convention entrera en vigueur quatre semaines aprte 
la date dudit proc^-verbal. 

Le terme de dnq ans vis^ k Particle II commencera k courir de 
cette date, m^me pour les Puissances qui auront fait le d^pdt apr^s 
cette date. 
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ad Article III des Dispositions Finales 

Les mots, ''sauf d^nonciation dans un d6Iai de six mois avant 
rexpiration," etc., seront entendus dans ce sens, que la d^nonciation 
doit avoir lieu au moins six mois avant Pexpiration. 

Le pr^ent Protocole additionnel fera partie int^grante de la Con- 
vention et sera ratifi^ en m^me temps que celle-ci. 

EN FOI DE QUOI, les Plenipotentiaires respectifs ont signd le 
present Protocole additionnel et Pont rev^tu de leurs sceauX. 

Fail k La Haye, le 22 mai 1897, en un seul exemplaire, qui restcra 
d^pos^ dans les archives du Gouvernement dcs Pa3s-Bas et dont des 
copies, certifides conformes, seront remise3 par la voie diplomatique 
aux ^tats signataires ou adherents. 

L'AUemagne, PAutriche-Hongrie, le Danemark, la Roumanie et 
la Russie ont adhdr^ k ce Protocole additionnel comme It la convention 
elle-m^me. 



B. INTERNATIONAL PRIVATE LAW 
UPON MARRIAGE: 



CONVENTION 

POUR RltGLER LES CONFLITS DE LOIS EN BIATlfeRE DE MARIAGE 



Sa Majesty I'Empereur d'AUemagne, Roi de PrussC) au nom de 
PEmpire Allemand, Sa Majesty PEmpereur d'Autriche, Roi de 
Bohdme, etc., etc., et Roi Apostolique de Hongrie, Sa Majesty le Roi 
des Beiges, Sa Majesty le Roi d*Espagnc, le President de la R^pub- 
lique Frangaise, Sa Majesty le Roi d 'Italic, Son Altesse Royale le 
Grand Due de Luxembourg, Due de Nassau, Sa Majesty la Reine 
des Pays-Bas, Sa Majesty le Roi de Portugal et des Algarvcs, etc., 
etc., Sa Majesty le Roi de Roumanie, Sa Majesty le Roi de Su^e et 
Norv^ge, au nom de la SuWe, et le Conseil Federal Suisse: 

D&irant dtablir des dispositions communes |X)ur r^gler les con- 
flits de lois concemant les conditions pour la validity du manage, 

Ont rdsolu de conclure une Convention j\ cet effet et ont nommd 
pour leurs Plenipotentiaires, savoir .... 
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ASTICLE PR£MI£K 

Le droit de contracter manage est r^I^ par la loi nationalc de 
chacun des futurs ^poux, k moins qu'une disposition de cette loi ne 
se r6fhre expre^s^ment k une autre loi. 

AjltT. 2 

La loi du lieu de la celebration peut interdire le manage des 
Strangers qui serait contraire k ses dispositions, concemant: 

1. Les degrds de parent^ ou d 'alliance pour lesquels 11 y a une 
prohibition absolue; 

2. La prohibition absolue de se marier, 6dict^e contre les cou- 
pables de Tadult^re k raison duquel le mariage de Pun d'eux a 6{6 
dissous; 

3. La prohibition absolue de se marier, ddict^ contre des per- 
sonnes condamn^es pour avoir, de concert, attent^ k la vie du conjoint 
de I'une d'elles. 

Le mariage c6\6hT6 contrairement k une des prohibitions mention- 
n^es ci-dessus ne sera pas frapp^ de nullitd, pourvu qu*il soit valable 
d'apr^s la loi indiqu^e par Tarticle. premier. 

Sous la reserve de Papplication du premier alin^a article 6 de la 
prdsente Convention, aucun Ltat contractant ne s'oblige k faire 
cel^brer un mariage qui, k raison d'un mariage ant^rieur ou 
d'obstacle d'ordre religieux, serait contraire k ses lois. La violation 
d'un emp^chement de cette nature ne pourrait pas entrainer la 
nullity du mariage dans les pays autres que celui oil le mariage a 6i6 

Art. 3 

La loi du lieu de la calibration peut permettre le mariage des 
Strangers nonobstant les prohibitions de la loi indiqu^e par Particle 
premier, lorsque ces prohibitions -iont exclusivement fondles sur des 
motifs d'ordre religieux. 

Les autres Etats ont le droit de ne pas reconnaitre comme valable 
le mariage c^l^br^ dans ces clrconstances. 

Art. 4 

Les Strangers doivent, pour se marier, ^tablir quMIs remplissent 
les conditions n^cessaires d'apr^s la loi indiqu^e par Particle premier. 

Cette justification se fera soit par un certificat des agents diplo- 
matiques ou consulaires autorisfe par PEtat dont les contractants 
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sont ies ressortissants, soit par tout autre mode de preuve, pourvu que 
les Conventions Internationales ou Ies autoritds du pays de la cali- 
bration reconnaissent la justification comme suffisante. 

Art. 5 

Sera reconnu partout valable, quant k la forme, le manage c6\6hv6 
suivant la loi du pays oik il a eu lieu. 

U est toutefois entendu que les pays dont la legislation exige une 
celebration religieuse pourront ne pas reconnattre comme valables 
les mariages contractus par leurs nationaux h I'etranger sans que 
cette prescription aitete observee. 

Les dispositions de la loi nationale, en mati^ de publications 
devront dtre respect^es; mais le defaut de ces publications ne pourra 
pas entratner la nullite du manage dans les pays autres que celui 
dont la loi aurait 6t6 vioiee. 

Une copie authentique de Tacte de manage sera transmise aux 
autorites du pays de chacun des epoux. 

Art. 6 

Sera reconnu partout comme valable, quant k la forme, le manage 
ceiebre devant un agent diplomatique ou consulaire, conform^ment 
k sa legislation, si aucune des parties contractantes n'est ressortissante 
de I'Etat o\X le manage a ete ceiebre et si cet Etat ne s*y oppose pas. 
II ne peut pas s'y opposer quand il s'agit d'un manage qui, k raison 
d'un manage anterieur ou d'un obstacle d'ordre religieux, serait 
contraire k ses lois. 

La reserve du second alinea de Particle 5 est applicable aux 
mariages diplomajtiques ou consulaires. 

Art. 7 
Le manage, nul quant k la forme dans le pays oik il a ete ceiebre, 
pourra neanmoins etre reconnu comme valable dans les autres pays, 
si la forme prescrite par la loi nationale de chacune des parties a ete 
observee. 

Art. 8 

La presente Convention ne s'applique qu'aux mariages ceiebres 
sur le territoire des Etats contractants entre personnes dont une au 
moins est ressortissante d'un de ces Etats. 

Aucun Etat ne s'oblige, par la presente Convention, k appliquer 
une loi qui ne serait pas ceile d'un Etat contractant. 
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Art. 9 

La pr^nte Convention, qui ne s'applique qu'aux territoires 
europ^ns des Etats contractants, sera ratifi^ et les ratifications en 
seront d^pos^ k La Haye, dbs que la majority des Hautes Parties 
contractantes sera en mesure de le faire. 

II sera dress^ de ce d^pdt un procfes-verbal, dont une copie, 
certifide conforme, sera remise par la voie diplomatique k chacun 
des Ltats contractants. 

Art. 10 

Les Ltats non signataires qui ont €Xj^ repr^sent^ h, la troisi^me 
Conference de droit international priv6 sont admis k adh^r pure- 
ment et simplement k la pr^nte Convention. 

L'Etat qui desire adherer notifiera, au plus tard le 31 d^cembre 
1904, son intention par un acte qui sera d^pos^ dans les archives du 
Gouvemement des Pays-Bas. Celm-ci en enverra une copie, 
certifi^e conforme, par la voie diplomatique k chacun des ktats con- 
tractants. 

Art. II 

La pr^sente Convention entrera en vigueur le soixantibme jour k 
partir du d^pdt des ratifications ou de la date de la notification des 
adhj^ions. 

Art. 12 

La pr^sente Convention aura une dur^e de cinq ans k partir de 
la date du d6p6t des ratifications. 

• Ce terme commencera k courir de cette date, mtoe pour les 
Etats qui auront fait le d^pdt apr^s cette date ou qui auraient adh^r^ 
plus tard. 

La Convention sera renouvel^ tacitement de cinq ans en cinq 
ans, sauf d^nondation. 

La d^nondation devra ^tre notifi^, au moins six mois avant 
I'expiration du terme vis^ aux alin^ pr^cWents, au Gouvemement 
des Pays-Bas, qui en donnera connaissance k tous les autres Etats. 

La d^nonciation ne produira son effct qu'il Pegard de I'Etat qui 
I'aura notifi^. La Convention restera executoire pour les autres 
ifetats. 

En foi de quoi les pl^nipotentiaires respectifs ont sign^ la presente 
Convention et Pont revfitue de leurs sceaux. 
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Fait k La Haye, le douze juin mil neuf cent deux, en un seul 
exemplaire, qui sera d^pos6 dans les archives du Gouvemement des 
Pays-Bas, et dont une copie, certifi^e conforme, sera remise par la 
voie diplomatique k chacun des Ltats qui ont 6t6 represent^ k la 
troisi^me Conference de droit international priv^. 



UPON DIVORCE: 



CONVENTION 

POUR R^GLER LES CONPUTS DE LOIS ET DE JURIDICTIONS EN 
MATlfeRE DE DIVORCE ET DE SEPARATION DE CORPS 



Sa Majestd PEmpereur d'Allemagne, roi de Prusse, au nom de 
PEmpire AUemand, Sa Majesty I'Empereur d*Autriche, Roi de 
Boh^me, etc., etc., et Roi Apostolique de Hongrie, Sa Majesty le 
Roi des Beiges, Sa Majesty le Roi d'Espagne, le President de la 
Rdpublique Franjaise, Sa Majestd le Roi d 'Italic, Son Altesse Royale 
de Grand-Due de Luxembourg, Due de Nassau, Sa Majesty la 
Reine des Pays-Bas, Sa Majesty le Roi de Portugal et des Algarves, 
etc., etc., Sa Majestd le Roi de Roumaine, Sa Majesty le Roi de 
Su^de el de Norvfege, au nom de la Su^e, et le Conseil Fdd^ral Suisse; 

D^sirant dtablir des dispositions communes pour r^gler les con- 
flits de lois et de juridictions en mati^re de divorce et de separation 
de corps, 

Ont r^solu de conclure une Convention k cet effet et ont nomm^ 
pour Leurs Plenipotentiaires, savoir .... 

Article Premier 

Les ^poux ne peuvent former une demande en divorce que si 
leur loi nationale et la loi du lieu oil la demande est form^e admcttent 
le divorce Tune et Pautre. 

II en est de mtoe de la separation de corps. 

Art. 2 

Le divorce ne peut etre demand^ que si, dans le cas dont il s*agit, 
il est admis k la fois par la loi nationale des ^poux et par la loi du 
lieu od la demande est form^e, encore que ce soit pour des causes 
difT^rentes. 

II en est de meme de la separation de corps. 
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Art. 3 
Nonobstant les dispositions des articles premier et 2, la loi nationaie 
sera seule observe, si la loi du lieu oix la demande est form^e le 
prescrit ou Je permet 

Art. 4 
La loi nationaie indiqu^e par les articles pr^cddents ne peut ^tre 
invoqu^ pour donner, k un fait qui s'est pass^ alors que les ^poux 
ou Pun d^eux dtaient d'une autre nationality, le caractfere d*une cause 
de divorce ou de separation de corps. 

Art. 5 
La demande en divorce ou en separation de corps peut 6tre form^e: 

1. Devant la juridiction compdtente d'aprfes la loi nationaie des 
fpoux; 

2. Devant la juridiction comp^tente du lieu od les dpoux sont 
domidli^s. Si, d'apr^ leur legislation nationaie, les dpoux n'ont 
pas le mSme domicile^ la juridiction comp^tente est ceile du domicile 
du defendeur. Dans le cas d'abandon et dans le cas d'un changement 
de domicile op^re apr^s que la cause de divorce ou de separation est 
intervenue, la demande peut aussi fitre formee devant la juridiction 
competente du dernier domicile commun. Toutefois, la juridiction 
nationaie est reservee dans la mesure oil cette juridiction est seule 
competente pour la demande en divorce ou en separation de corps. 
La juridiction etrang^e reste competente pour un manage qui ne 
peut donner lieu k une demande en divorce ou en separation de corps 
devant la juridiction nationaie competente. 

Art. 6 
Dans le cas od des epoux ne sont pas autorises k former une 
demande en divorce ou en separation de corps dans le pays ou ils 
sont domicilies, ils peuvent neanmoins Tun et Tautre s'addresser k 
la juridiction competente de ce pays pour solliciter les mesures pro- 
visoires que prevoit sa legislation en vue de la cessation de la vie en 
commun. Ces mesures seront maintenues si, dans le deiai d'un an^ 
elles sont confirmees par la juridiction nationaie; elles ne dureront 
pas plus longtemps que ne le permet la loi du domicile. 

Art. 7 
Le divorce et la separation de corps, prononces par un tribunal 
competent aux termes de Tarticle 5, seront reconnus partout, sous la 
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condition que les clauses de la pr^sente Convention aient ^t^ observes 
et que, dans le cas o^ la decision aurait 6t6 rendue par d^faut, le 
d^fendeiu: ait 6x6 dX6 conform^ment aux dispositions sp^dales 
exig^ par sa loi nationale pour reconnaltre les jugements Strangers. 
Seront reconnus ^galement partout le divorce et la separation 
de corps prononc^ par unc juridiction administrative, si la loi de 
chacun des ^poux reconnalt ce divorce et cette separation. 

Art. 8 

Si les epoux n'ont pas la m^me nationality, leur derni^re legislation 
commune devra, pour I'application des articles precedents, 6tre con- 
sideree comme leur loi nationale. 

Art. 9 

La presente Convention ne s'applique qu'aux demandes en divorce 
ou en separation de corps formees dans Tun des Ltats contractants, 
si I'un des plaideurs au moins est ressortissant d'un de ces Etats. 

Aucun Etat ne s'oblige, par la presente Convention, k appliquer 
une loi qui ne serait pas celle d'un Etat contractant. 

Art. io 

La presente Convention, qui ne s'applique qu'aux territoires 
europeens des jfetats contractants, sera ratifiee et les ratifications en 
seront deposees k La Haye, d^ que la majorite des Hautes Parties 
contractantes sera en mesure de le faire. 

II sera dresse de ce dep6t un proc^-verbal, dont une copie, 
certifiee conforme, sera remise par la voie diplomatique k chacun 
des Etats contractants. 

Art. II 

Les Etats non signataires qui ont ete representes k la troisi^me 
Conference de Droit International Prive sont admis k adherer pure- 
ment et simplement k la presente Convention. 

L'Etat qui desire adherer notifiera, au plus tard le 31 decembre 
1904, son intention par un acte qui sera depose dans les archives du 
Gouvemement des Pays-Bas. Celui-ci en enverra une copie, cer- 
tifiee conforme, par la voie diplomatique k chacun des Etats con- 
tractants. 
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AST. 12 

La prdsente Convention entrera en vigueur le soixanti^me jour k 
partir du d^p6t des ratifications ou de la date de la notification des 
adh^ions. 

Art. 13 

La pr^nte Convention aura une dur^e de cinq ans k partir de 
la date du d^p6t des ratifications. 

Ce terme commencera k courir de cette date, mtoe pour les 
Etats qui auront fait le d^p6t apr^ cette date ou qui auraient adh^r^ 
plus tard. 

La Convention sera renouvel^e tacitement de cinq ans en dnq 
ans, sauf d^nondation. 

La d^nondation devra 6tre notifi^e, au moins six mois avant 
Pexpiration du terme vis^ aux alindas pr^c^ents, au Gouvemement 
des Pays-Bas, qui en donnera connaissance k tous les autres l&tats 
contractants. 

La d^nondation ne produira son effet qu'k regard de TEtat qui 
Taura notifide. La Convention restera ex^cutoire pour les autres 
Etats. 

En foi de quoi les Plenipotentiaires respectifs ont sign^ la presente 
Convention et Pont rev^tue de leurs sceaux. 

Fait k La Haye, le douze juin mil neuf cent deux, en un seul 
exemplaire, qui sera d6pos6 dans les archives du Gouvemement des 
Pays-Bas et dont une copie, certifi^ confonne, sera remise par la 
vole diplomatique k chacun des Etats qui ont 6t6 repr^sent^ k la 
troisi^me Conference de Droit International Privd* 

UPON THE GUARDIANSHIP OF MINORS: 



CONVENTION 

POUR R^GLER LA TUTELLE DES MINEURS 



Sa Majesty TEmpereur d'Allemagne, Roi de Prusse, au nom 
de TEmpire Allemand, Sa Majesty TEmpereur d'Autriche, Roi de 
Boh^me, etc., etc., et Roi Apostolique de Hongrie, Sa Majesty le 
Roi des Beiges, Sa Majesty le Roi- d*Espagne, le Pr&ident de la 
R^publique Franjaise, Sa Majestd le Roi d'ltalie. Son Altesse Royale 
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le Graud-Duc de Luxembourg, Due de Nassau, Sa Majesty la Reine 
des Pays-Bas, Sa Majesty le Roi de Portugal et des Algarves, etc., etc., 
Sa Majesty le Roi de Roumanie, Sa Majesty le Roi de SuMe et de 
Norvfege, au nom de la Sufede, et le Conseil F^d^ral Suisse; 

D^sirant ^tablir des dispositions communes pour rdgler la tutelle 
des mineurs .... 

Article Premier 
La tutelle d'un mineur est r^gl^e par sa loi nationale. 

Art. 2 

Si la loi nationale n 'organise pas la tutelle dans le pays du mineur 
en vue du cas od cclui-ci aurait sa residence habituelle h Tdtranger, 
Pagent diplomatique ou consulaire auloris^ par TEtaidont le mineur 
est le ressortissant pourra y pourvoir, conformdment k la loi de cet 
Ktat, si TEtat de la residence habituelle du mineur ne sV oppose pas. 

Art. 3 

Toutefois, la tutelle du mineur ayant sa residence habituelle k 
r^tranger s'^tablit et s'exerce conform^ment k la loi du lieu, si elle 
n'est pas ou si elle ne pent pas ^tre constitute conforni^ment aux 
dispositions de Particle premier ou de Particle 2. 

Art. 4 

L'existence de la tutelle ^tablie conform^ment a la disposition de 
Particle 3 n'emp^he pas de constituer une nouvelle tutelle par 
application de Particle premier ou de Particle 2. 

II sera, le plus tdt possible, donnf information de ce fait au 
Gouvernement de PEtat o\X la tutelle a d'abord ^t^ organis^J. Ce 
Gouvernement en informera, soit Pautorit^ qui aurait institue la 
tutelle, soit, si une telle autoritd n'existe pas, le tuteur lui-m^me. 

La legislation de PEtat o\i Pancienne tutelle ^tait organ isde d<5cide 
k quel moment cette tutelle cesse dans le cas pr^vu par le present 
article. 

Art. 5 

Dans tous les cas, la tutelle s'ouvre et prend fin aux ^poques et 
pour les causes determin^es par la loi nationale du mineur. 
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Art. 6 

L^adtninistration tut^laire s'^tend k !a personne et k Pensemble 
des biens du mineur, quel que soit le lieu de leur situation. 

Cette r^gle peut recevoir exception quant aux immeubles places 
par la loi de leur situation sous un regime fonder special. 

Art. 7 

En attendant Porganisation de la tu telle, ainsi que dans tous les 
cas d'urgence, les mesures n^cessaires pour la protection de la personne 
et des int6r6ts d*un mineur Stranger pourront 6tre prises par les 
autorit^ locales. 

Art. 8 

Les autorit^s d'un Etat, sur le territoire duquel se trouvera un 
mineur Stranger dont il importera d'dtablir la tutelle, informeront 
de cette situation, d^s qu'elle sera connue, lesautoritds de TLlat dont 
le mineur est le ressortissant. 

Les autorit^s ainsi inform^es feront connallre le plus t6t possible 
aux autorit^s qui auront donnd I'avis si la tutelle a ^t^ ou si elle sera 
^tablie. 

Art. 9 

La pr^sente Convention ne s'appUque qu'^ la tutelle des mineurs 
ressortissants d'un des Etats contractants, qui ont leur residence 
habituelle sur le territoire d'un de ces Ltats. 

Toutefois, les articles 7 et 8 dc la pr^sente Convention s'appliquent 
h tous les mineurs ressortissants des Etats contractants. 

Art. 10 

La prdsente Convention, qui ne s'applique q\i'aux territoires 
europ^cns des Etats contractants, sera ratifi^e et les ratifications en 
seront d^poste k La Haye, d^s que la mcajorit^ des Hautes Parties 
contractantes sera en mesure de le faire. 

II sera dressd de ce d6p6t un procfes-verbal dont une copie, certifi^e 
conforme, sera remise par la voie diplomatique k chacun des Etats . 
contractants. 

Art. II 

Les Etats non signataires qui ont 6i6 repr^sent^s k la troisi^me 
Conference de droit international priv^ sont admis k adherer purement 
et simplement k la presente Convention. 
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L*Etat qui d&ire adherer notifiera, au plus tard le 31 d^cembre 
1904, son intention par un acte qui sera d^pos^ dans les archives du 
Gouvemement des Pays-Bas. Celui-ci enverra une copie, cer- 
tifi^ conforme, par la voie diplomatique, k chacun des Etats con- 
tractants. 

Art. 12 

La prdsente Convention entrera en vigueur le soixanti^me jour \ 
partir du depdt des ratifications ou de la date de la notification des 
adhesions. 

Akt. 13 

La pr^nte Convention aura une dur^ de cinq ans k partir de 
la date du ddpdt des ratifications. 

Ce terme commencera k courir de cette date, mfime pour les 
Etats qui auront fait le d^p6t aprbs cette date ou qui auraient adh^rd 
plus tard. 

La Convention sera renouvel^ tacitement de cinq ans en cinq 
ans, sauf d^nondation. 

La d^nonciation devra ^tre notifi^, au moins six mois avant 
I'expiration du terme vis^ aux alin^ pr^c6dents, au Gouvemement 
des Pays-Bas qui en donnera connaissance \ tous les autres Etats. 

La d^nonciation ne produira son eflfet qu'k I'^gard de I'^tat qui 
I'aura notifi^. I^ Convention restera ex^cutoire pour les autres 
Etats. 

En foi de quoi, les Plenipotentiaires respectifs ont sign^ la pr^ente 
Convention et Pont revdtue de leurs sceaux. 

Fait a La Haye, le douze juin mil neuf cent deux, en un seul 
exemplaire qui sera d^pos^ dans les archives du Gouvemement des 
Pays-Bas et dont une copie, certifi^e conforme, sera remise par voie 
diplomatique k chacun des Etats qui ont ^t^ repr^sent^s \ la troisi^e 
Conference de droit international priv^. 
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UPON SUCCESSION: 



PRO JET D'UNE CONVENTION SUR LES CONFLITS DE 
LOIS EN MATIERE DE SUCCESSIONS ET DE TESTA- 
MENTS 



D^irant ^tablir des dispositions communes concernant les suc- 
cessions et les testaments, 

Ont r^lu de conclure une Convention k cet effet et ont, en con- 
s^uence, nomm6 pour leurs plenipotentiaires, savoir: 

lesqueJs, apr^ s etre communique leurs pleins pouvoirs, trouv6s en 
bonne et diie forme, sont convenus des dispositions suivantes: 

Article i 

Les successions, en ce qui conceme la d^ignation des successibles 
Tordre dans lequel ils sont aippel^s, les parts qvii leur sont attributes 
les rapports, la quotit^ disponible et la reserve, sont soumises k la 
loi nationale du ddfunt, quels que soient la nature des biens et le 
pays oii ils se trouvent. 

La m^me r^gle s'applique a la validity intrinsbque et aux efTets 
des dispositions testamentaires. 

Article 2 

Les biens bdr^taires ne sont acquis ^ I'Etat sur le territoire 
duquel ils se trouvent que il n'y aaucun ayant — droit testamentaire 
ou, abstraction faite de I'Etat Stranger, aucun successible ab intestat 
d'apr^s la loi nationale du d^funt. 

Article 3 

Les testaments sont valables, quant ^ la forme, s'iis satisfont aux 
prescriptions, soit de la loi du lieu o^ ils sont faits, soit de la loi du 
pa}'s auquel appartenait le d^funt au moment oil il disposait. 

N^nmoins, lorsque, pour le testament fait par une personne 
hors de son pays, sa loi nationale exige ou defend une forme d^ter- 
min^e, Pinobservation de cette rbgle peut entralner la nullity du tes- 
tament dans le pays dont le testateur ^tait le sujet, sans emp^cher, 
d'ailleurs, si le testament est conforme ^ la loi du lieu oil il a €t€ fait, 
que, 1^ et dans les autres pays il soit valable. 



350 CONGRESS OF LAWYERS AND JURISTS 

Sont valables, quant k la forme, les testaments des Strangers, s'ils 
ont ^t^ rejus, conform6ment k leur loi nationale, par les agents 
diplomatiques ou consulaires autoris^s par I'ttat dontces Strangers 
^taient les ressortissants. 

Article 4 

Les regies de Particle t^\ alin^ 2, et de Particle 3, concemant 
une disposition testamentaire, sont ^galement applicables k la revo- 
cation d'une pareille disposition. 

Article 5 

Les autorit^s de I'Etat sur le territoire duquel se trouvent des 
biens appartenant h la succession pourront prendre les mesures 
n^ccssaires pour en assurer la conversation, k moins qu'il n'y soit 
f)ourvu, en vertu de conventions sp^ciales, par les agents diploma- 
tiques ou consulaires autoris^s par I'Etat dont le d6funt ^tait le 
ressortissant. 

Article 6 

§ 1. Est r^serv^e Papplication des lois territoriales qui ont exclu- 
sivement pour but d'emp^cher la division des propriety rurales, 
ainsi que Papplication des lois relatives aux immeubles places sous 
un regime foncier special. 

§2. Est ^galement r^serv^e, dans chaque Etat, I'application des 
lois de cet Etat, d'une nature imperative ou prohibitive, concernant 
les mati^es qui seront indiqu^es d'un commun accord par les ^tats 
contractants dans un protocole additionnel, destine k ^tre ratifie en 
m6me temps que la pr^sente Convention. 

§ 3. Pour profiterde la reserve prdvue dans les paragraphes prece- 
dents, chaque Gouvemement doit communiquer au Gouvernement 
des Pays-Bas Tenumeration des dispositions de ses lois qui, par 
derogation aux r^les de la presente Convention, seront applicables 
k toutes lets successions, m^me a celles des ressortissants des autres 
Etats contractants. Cette enumeration pourra toujours, dans les 
limites tracees aux paragraphes precedents, Stre modifiee suivant 
les convenances de chaque Gouvernement, qui fera egalement con- 
nattre sa determination au Gouvernement des Pays-Bas. Ce 
Gouvernement transmettra, par la voie diplomatique, aux Etats 
contractants les communications dont il s*agit, en indiquant la date 
a laquelle il les aura revues. 
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§ 4. Les dispositions r^serv^es par un htat en vertu des regies 
precedentes ne s'appliqueront qu'aux successions des ressortissants 
des autres Etats contractants qui s'ouvriront soixante jours apr^s la 
communication faite au Gouvemement des Pays-Bas. 

§ 5. Les dispositions des paragraphes pr^c^dents ne sauraient 
autoriser un Etat contractant k soustraire k Papplication de la loi 
nationales du d^funt les immeubles non compris parmi ceux qui sont 
\is^ au paragraphe i^' ou a faire ^chec k I'application de I'article 7. 

Article 7 

A I'egard des mati^res vis6es dans I'article i*% les etrangers ressor- 
tissants de Tun des Etats contractants, sont enticement assimil^s 
aux nationaux. Seront, par consequent, sans application, dans les 
rapports des Etats contractants, les dispositions instituant au profit 
des ressortissants d*un Etat, sur les biens situ^s dans son territoire, 
des droits de pr^l^vement dont Peffet serait de modifier indirectement 
les regies poshes dans la pr^seyte Convention. 

Les dits droits de prd^vement seront au contraire maintenus, k 
titre de compensation, si, par suite de restrictions apport^esau 
principe de Papplication de la loi nationale du defunt, les sujets d'un 
Ktat sont priv^s, quant aux biens situds dans les territoires d*un autre 
Etat, de tout ou partie du b^n^fice des droits h^rdditaires qu*ils 
auraient eus d'apr^s la loi nationale du ddfunt. 

Article 8 

Aussit6t que possible aprbs la signature de la pr^nte Convention, 
les Etats contractants ^tabliront d'un commun accord les regies 
concemant la competence et la procedure en matibre de successions 
et de testaments. 

La Convention contenant ccs regies sera ratifie en m§me temps 
que la pr^sente Convention. 

Article 9 

La pr^sente Convention ne s*applique que dans le cas ou le d^funt^ 
au moment de son d^c^s, appartenait a un des Etats contractants. 

Chacun des Etats contractants conserve la faculty d^avoir avec un 
Etat non- contractant une convention sp^ciale soumettant k une loi 
autre que la loi nationale les successions de ses ressortissants. 

Si la presente Convention se trouve etre, en tout ou en partie, 
incompatible avec une convention sp^ciale de ce genre, celle-ci 
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s'appliquera entrc les Etats qui Pauront condue, sans qu^'ls aient 
k tenir compte de la pr&ente Convention. De leur c6t^, les autres 
Etats contractants poiirront, dans ce cas, ne pas appliquer la pr^sente 
Convention dans la mesure oii elle se trouvera exclue par la conven- 
tion sp^ciale. 

Article io 

La pr^nte Convention sera ratifi^ et les ratifications en seront 
d^pos^s k La Haye, dbs que cinq des Hautes Parties contractantes 
seront en mesure de le faire. 

II sera dress^ de tout d^pdt de ratifications un proc^-verbal, dont 
une copie, certifife conforme, sera remise par la voie diplomatique 

^ chacun des Etats contractants. 

Article ii 

La pr^sente Convention s'applique de plein droit aux territoires 
europ6ens des Etats contractants. 

Si un Etat contractant en ddsire la mise en vigueur dans ses 
territoires, possessions ou colonies, situds hors de I'Europe, ou dans 
ses circonscriptions consulaires judiciaires, il notifiera son intention 
k cet eflfet par un acte, qui sera d6pos^ dans les archives du Gouverne- 
ment des Pays-Bas. Celui-ci en enverra, par la voie diplomatique, 
une copie, certifide conforme, k chacun des Etats contractants. La 
Convention . entrera en vigueur sans les rapports entre les Etats qui 
r^pondront par une declaration affirmative k cette notification et les 
territoires, possessions ou colonies, situ^s hors de PEurope, et les 
circonscriptions consulaires judiciaires, pour lesquels la notification 
aura €x€ faite. La declaration affirmative sera d^pos^, de m^me, 
dans les archives du Gouvemement des Pays-Bas, qui en enverra, 
par la voie diplomatique, une copie, certifi^e conforme, k chacun des 
Etats contractants. 

Article 12 

r 

Les Etats repr^sent^s k la quatriteie Conference de droit inter- 
national privd sont admis k signer la prdsente Convention jusqu'au 
dep6t des ratifications pr6vu par Particle 10, alin^a T*^ 

Aprfes ce d^pdt, ils seront toujours admis k y adherer purement et 
simplement. L'hltat qui desire adherer notifie son intention par un 
acte qui .sera ddpos^ dans les archives du Gouvemement des Pays-Bas. 
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Celvd-ci en enverra, par la voie diplomatique, une copie, certifi^ 
cx)nfonne, h chacun des Etals contractants. 

Article 13 

La pr^nte Convention entrera en vigueur le soixanti^e jour h, 
partir du d^p6t des ratifications pr^vu par Particle 10, alin^a I*'^ 

Dans le cas de Vafticle 11, alin^ 2, elle entrera en vigueur quatre 
mois apr^ la date de la declaration affirmative et, dans le cas de 
Particle 12, alin^a 2, le soixanti^me jour apr^s la date de la notifica- 
tion des adh^ions. 

II est entendu que les notifications pr^vues par Particle 11, alin^ 
2, ne pourront avoir lieu qu'apr^ que la presente Convention aura 
6t6 mise en vigueur conform^ment k Palinda i^"^ du pr&ent article. 

Article 14 

La pr^nte Convention aura une durde de 5 ans k partir de la 
date indiqu^ dans Particle 13, alin^a I''^ 

Ce terme commencera k courir de cette date, m^me pour les 
Etats qui auront adh^r^ post^rieurement et aussi en ce qui concerne 
les declarations affirmatives faites en vertu de Particle 11, alin^a 2. 

La Convention sera renouvel^e tadtement de cinq ans en cinq 
ans, sauf d^nonciation. 

La d^nonciation devra toe notifi^e, au moins six mois avant 
Pexpiration du terme vis^ aux alin^as 2 et 3, au Gouvemement des 
Pays-Bas, qui en donnera connaissance k tous les autres ^tats. 

La d^nondation peut ne s'appliquer qu'aux territoires, possessions 
ou colonies, situ^s hors de PEurope, ou aussi aux droonscriptions con- 

m 

sulaires judidaires, compris dans une notification faite en vertu de 
Partide 11, alinda 2. 

La d^nondation ne produira son effet qu'k P^gard de P^tat qui 
Paura notifide. La Convention restera ex^cutoire pour les autres 
etats contractants. 

[Fait k La Haye, le 7 juin, 1904.] 
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UPON THE EFFECTS OF MARRIAGE, UPON THE MU- 
TUAL PERSONAL RIGHTS AND DUTIES OF THE 
SPOUSES AND THEIR RIGHTS OF PROPERTY: 



PROJET DTNE CONVENTION CONCERNANT LES 
CONFLITS DE LOIS RELATIFS AUX EFFETS DU 
MARIAGE SUR LES DROITS ET LES DEVOIRS 
DES EPOUX DANS LEURS RAPPORTS PERSONNELS 
ET SUR LES BIENS DES EPOUX 



D&irant ^tablir les dispositions communes concernant les effets 
du manage sur les droits et les devoirs des ^poux dans leurs rapports 
personnels et sur les biens des ^poux, 

Ont r^solu de conclure une Convention k cet effet et ont, en con- 
sequence, nomm^ pour leurs plenipotentiaires, savoir: 

lesquels, apr^s s'etre communique leurs pleins pouvoirs, trouv^s en 
bonne et d{ie forme, sont convenus des dispositions suivantes: 



I. LES DROITS ET LES DEVOIRS DES EPOUX DANS 

LEURS RAPPORTS PERSONNELS 

Article i 

Les droits et les devoirs des ^poux dans leurs rapports personnels 
sont r^gis par leur loi nationale. 

• 

Toutefois, ces droits et ces devoirs ne peuvent etre sanctionn6s 
que par les moyens que permet ^galement la loi du pays ou la sanction 
est requise. 

II. LES BIENS DES EPOUX 

Article 2 

En Tabsence de contrat, les efTets du manage sur les biens des 
epoux, tant immeubles que meubles, sont regis par la loi nationale du 
mari au moment de la calibration du manage. 

Le changement de nationality des ^poux ou de Tun d'eux n*aura 
pas d'influence sur le regime des biens. 
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Article 3 
La capacity de chacun des futurs dpoux pour conclure un contrat 
de manage est d^termin^ par sa loi nationale au moment de la 
c^l^ration du manage. 

Article 4 

La loi nationale des ^poux decide s'ib peuvent, au cours du 
manage, soit faire un contrat de manage, soit rdsilier ou modifier 
leurs conventions matrimoniales. 

Le changement qui serait fait au regime des biens ne peut pas 
avoir d'effet rdtroactif au prejudice des tiers. 

Article 5 
La validity intrins^ue d'un contrat de manage et ses effets sont 
^ r^gis par la loi nationale du man au moment de la cAAration du 

manage, ou, s'il a ^t^ conclu au cours du manage, par la loi nationale 
des dpoux au moment du contrat. 
I La mSme loi decide si et dans quelle mesure les dpoux ont la 

liberty de se rdf6rer k une autre loi; lorsqu'ils s'y sont T6t6r6Sf c'est 
k cette demise loi qui determine les effets du contrat de manage. 

Article 6 

Le contrat de manage est valable quant k la forme, s'il a ^t^ 
conclu soit conform^ment h. la loi du pays oii il a ^t^ fait, soit conform^- 
ment k la loi nationale de chacun des futurs ^poux au moment de la 
c^l^ration du manage, ou encore, s'il a ^t^ conclu au cours du 
manage, conform^ment k la loi nationale de chacun des ^poux. 

Lorsque la loi nationale de I'un des futurs ^poux ou, si le contrat 
est conclu au coiirs du manage, la loi nationale de Pun des ^poux 
exige comme condition de validity que le contrat, m^me s'il est 
conclu en pays Stranger, ait une forme d^termin^, ses dispositions 
doivent ^tre observe. 

Article 7 

Les dispositions de la pr^nte Convention ne sont pas ap^cables 
aux immeubles plac^ par la loi de leur situation sous un regime 
foncier special. 

Article 8 
Chacun des Etats contractants se reserve: 
I . d'exiger des formalitds spMales pour que le regime des biens 
puisse ^tre invoqu^ contre les tiers; 
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2. d*appliquer des dispositions ayant pour but de prot^ger les 
tiers dans leurs relations avec une femme mari^ exer9ant une pro- 
fession sur le territoire de cet Etat. 

Les Etats contractants s'engagent k se conununiquer les disposi- 
tions 16gales applicables d'apr^ le present article. 

III. DISPOSITIONS GENERALES 

Article 9 

Si les ^poux ont acquis, au cours du manage, une nouvelle et 
m^me nationality, c'est leur nouvelle loi nationale qui sera appliqude 
dans les cas vis^ aux articles i , 4 et 5. 

S'il advient, au cours du manage, que les ^poux n'aient pas la 
me^me nationality, leur derni^re legislation commune devra, pour 
Tapplication des articles pr^cit^s, ^tre consid^r^e comme leur loi 
nationale. 

Article 10 

La pr^nte Convention n'aura pas d'application lorsque, d*aprte 
les articles precedents, la loi qui devrait 6tre appliqu^e ne serait pas 
celle d*un Iiltat contractant. 

IV. DISPOSITIONS FINALES 

Article ii 

La pr^sente Convention sera ratifi^e et les ratifications en seront 
depos^es k La Haye, d^s que six des Hautes Parties contractantes 
seront en mesure de le faire. 

II sera dresse de tout dep6t de ratifications un proces- verbal, 
dont une copie, certifide conforme, sera remise par la voie dij)loma- 
tique \ chacun des Etats contractants. 

Article 12 

La pr^sente Convention s'applique de plein droit aux territoires 
europ^ens des Etats contractants. 

Si un Etat contractant en desire la mise en vigueur dans ses 
territoires, possessions, ou colonies, situds hors de PEurope, ou dans 
ses circonscriptions consulaires judiciaires, il notifiera son intention 
\ cet effet par un acte, qui sera d6pos<5 dans les archives du Gouverne- 
ment des Pays-Bas. Celui-ci en enverra, par la voie diplomatique. 
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une oopky certifi^ conforme, k chacun des Etats contractants. La 
Convention entrera en vigueur dans les rapports entre les Etats qui 
r^pondront par une declaration affirmative k cette notification et les 
teriitotres, possessions ou colonies, situfe hors de I'Europe, et les 
circonscriptiona consulaires judiciaires, pour lesquels la notification 
aura 6t6 faite. La d^aration affirmative sera d^pos^, de mtoe, 
dans les archives du Gouvemement dea Pays-Bas, qui en enverra, 
par la voie diplomatique, une copie, certifii^ conforme, k chacun des 
Etats contractants. 

Article 13 

Les Etats repr^sent^s k la quatri^me Conference de droit inter- 
national privd sont adtnis k signer la pr&ente Convention jusqu'au 
dep6t des ratifications pr^vu par I'artide 11, alin^a i*'. 

Apr^ ce d^pdtf ils seron^ toii jours admis k y adherer purement et 
simplement. L'Etat qui desire adherer notifie son intention par un 
acte qui sera d^pos^ dans les archives du Gouvemen^ent des Pays- 
Bas. Celui-ci en enverra, par la voie diplomatique, une copie, certi- 
fi^e conforme, k chacun des Etats contractants. 



Article 14 

La pr^sente Convention entrera en vigueur le soixanti^me jour 
k partir du d^pdt des ratifications pr^vu par Particle 11, alin^a I^^ 

Dans le cas de Particle 12, alin^a 2, elle entrera en vigueur quatre 
mois apr^s la date de la declaration affirmative et, dans le cas de 
Particle 13, alin^a 2, le soixanti^me jour aprfes la date de la notifica- 
tion des adhesions. 

II est entendu que les notifications prevues par Particle 12, alinea 2, 
ne pourront avoir lieu qu'aprte que la presente Convention aura ete 
mise en vigueur conformement k Palinea 2 du present article. 

Article 15 

La presente Convention aura une duree de 5 ans k partir de la 
date indiquee dans Particle 14, alinea i*". 

Ce terme commencera k courir de cette date, m^me pour les Ltats 
qui auront adhere posterieurement et aussi en ce qui concerne les 
declarations affirmatives faites en vertu de Particle 12, alinea 2. 

La Convention sera renouveiee tacitement de cinq ansr en cinq 
ans, sauf d^onciation. 

La denonciation devra ^tre notifiee, au moins six mois avant 
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i'expiration du terme visd aux alin^ a et 3, au Gouvemement des 
Pays-Bas, qui en doiinera connaissance k tous les autres Etats. 

La d^nondation peut ne s'appliquer qu'aux territoires, posses- 
sions, ou colonies, situ^s hors de PEurope, ou aussi aux drconscrip- 
tions consulaires judidaires, compris dans une notification faiite en 
vertu de Partide 12, alin^ 2. 

La d^nondation ne produire son effet qu'li regard de I'Etat qui 
]'aura notifi^. La Convention restera extoitoire pour les autres 
Etats contractants. 

[Fait k La Haye le 7 Janvier 1904.] 



UPON THE GUARDIANSHIP OF MAJOR PERSONS: 



IV. PROJET D'UNE CONVENTION CONCERNANT 
LINTERDICTION ET LES MESURES DE PROTEC- 
TION ANALOGUES 

D^sirant dtablir des dispositions communes concemant I'inter- 
diction et les mesures de protection analogues, 

Ont r^olu de conclure une Convention k cet eflfet et ont, en con- 
s^uence, nomm6 pour leurs plenipotentiaires, savoir: 

lesquels, apr^s s'^tre communique leiurs pleins pouvoirs, trouv^s en 
bonne et d(ie forme, sont convenus des dispositions suivantes: 

Article i 

L'interdiction est r^gl^ par la loi nationale de la person ne k 
interdire, sauf les derogations k cette rfegle contenues dans les articles 
suivants. 

Article 2 

L'interdiction ne peut toe prononc^e que par les autorit^s 
comp^tentes de I'Etat auquel la personne k interdire appartient par 
sa nationality et la tutelle sera organis^e selon la loi de cet Etat, sauf 
les cas pr^vus aux articles suivants. 

Article 3 

Si, dans un des Etats contractants, un ressortissant d'un autre 
de ces Etats se trouve dans les conditions requises pour Pinterdiction 
d'apr^ sa loi nationales, toutes les mesures provisoires n^cessaires 
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pour la protection de sa personne et de ses biens pourrcHit ^tre prises 
par les autorit^ locales. 

Avis en sera donn€ au Gouvemement de I'Etatdont il est ressor- 
tissant. 

Ces mesures prendront fiin d^ que les autorit^ locales recevront 
des autorit^s nationales Pavis que des mesures provisoires ont 6t6 
prises ou que la situation del'individu dont il s'agit a 6X6 rdgl^e par 
un jugement. 

Articxe 4 

Les autorit^ de I'J^tat, sur le territoire duqud un Stranger dans 
le cas d'etre interdit aura sa residence habituelle, informeront de 
cette situation, dhs qu'elle leur sera connue, les autorit^ de I'J^tat 
dont I'^tranger est le resaortissant, en communiquant la demande en. 
interdiction dont elles seraient saisies et les mesures provisoires qui 
auraient 6X6 prises. 

Article 5 

Les communications pr^vues aux articles 3 et 4 se feront par la 
voie diplomatique k moins que la communication directe ne soit 
admise entre les autorit^ respectives. 

Article 6 

II sera sursis k toute mesure definitive dans le pays de la residence 
habituelle tant que les autorit^s nationales n'auront pas r^pondu k 
la communication pr^vue dans Particle 4. Si les autorit^s nationales 
d^clarent vouloir s'abstenir ou ne repondent pas dans le d^lai de six 
mois, les autorit^s de la r^idence habituelle auront k statuer sur 
I'interdiction en tenant compte des obstacles qui, d'aprfe la r^ponse 
des autorit^s nationales, emp^cheraient I'interdiction dans le pays 
d'origine. 

Article 7 

Dans le cas oil les autorit^ de la residence' habituelle sont comp^- 
tentes en vertu de Particle pr^cWent, la demande en interdiction pent 
fitre form^e par les personnes et pour les causes admises k la fois par 
la loi nationale et par la loi de la residence de P^tranger. 

Article 8 

Lorsque Pinterdiction a ^t^ prononc^ par les autoritds de la 
residence habituelle, Padministration de la personne et des biens de 
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Pinterdit sera organist selon la ioi locale, et les effets de IMnterdiction 
seront r^gis par la m^me Ioi. 

Si, n^nmoins, la Ioi nationale de Pinterdit dispose que sa sur- 
veillance sera confine de droit k une personne determinde, cette dispo- 
sition sera respect^ autant que possible. 

Article 9 

L^nterdiction, prononc^ par les autoritds comp^tentes conform^- 
ment aux dispositions qui pr^cMent, produira, en ce qui conceme la 
capacity de Pinterdit et sa tutelle, ses effets dans tous les l^tats con- 
tractants sans qu'il soit besoin d'un ex&juatur. 

Toutefois les mesures de publicity, prescrites par la Ioi locale 
pour PinterdictioQ prononc^ par les autorit^ du pays, pourront 
^tre d^clar^ par elle ^galement applicables k Pinterdiction qui 
aurait 6t6 prononc^e par une autorit^ ^trang^re, ou remplacto par 
mesures analogues. Les Etats contractants se communiqueront 
reciproquement, par Pinterm^iaire du Gouvemement n^erlandais, 
les dispositions qu'ils auraient prises k cet ^gard. 

Article 10 

L'existence d'une tutelle dtablie conform6ment k la article 8 
n'emp^che pas de constituer une nouvelle tutelle conform^ment k 
la Ioi nationale. 

II sera, le plus t6t possible, donn^ avis de ce fait aux autorit^s de 
PLtat oik Pinterdiction a 6t6 prononc^e. 

La Ioi de cet Etat decide k quel moment cesse la tutelle qui y 
avait 6t6 organisde. A partir de ce moment les effets de Pinterdiction 
prononc^ par les autorit^s seront r^is par la Ioi nationale de Pin- 
terdit. 

Article ii 

L'interdiction, proYionc6e par les autorit^ de la r^idence habi- 
tuelle, pourra dtre lev^ par les autorit^s nationaies conform^ment k 
leur Ioi. 

Les autoritds locales qui ont prononc^ Pinterdiction pourront 
^galement la lever f)our tous les motifs pr6vus par la Ioi nationale ou 
par la Ioi locale. La demande peut fitre form^e par tous ceux qui y 
sent autoris^s par Pune ou par Pautre de ces lois. 

Les decisions qui Invent Pinterdiction auront de plein droit leurs 
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effets dans tous les Etats contractants sans qu'il soil besoin d'un 
exequatur. 

Article 12 

Les dispositions qui pr^cbdent recevront leur application sans 
qu'il y ait k distinguer entre les meubles et les immeubles de Tinca- 
pable, sauf exception quant aux immeubles places par la loi de leur 
situation sous un regime foncier special. 

Article 13 

Les regies contenues dans la pr&ente Convention sont communes 
k rinterdiction proprement dite, k I'lnstitution d'une curatelle, k la 
nomination d'un conseil judiciaire, ainsi qu'2t toutes autres mesures 
analogues en tant qu'elles entralnement une restriction de la capacity. 

Article 14 

La pr^sente Convention ne s'applique qu'i Pinterdiction de ressor- 
tissants d*un des Etats contractants ayant leur r&idence habituelle 
sur le territoire d'un de ces Etats. 

Toutefois Particle 3 de la pr^nte Convention s'applique k tous 
les ressortissants des Etats contractants. 

Article 15 

La pr^sente Convention sera ratifi^ et les ratifications en seront 
d^pos6es k La Haye, des que six des Hautes Parties contractantes 
seront en mesure de le faire. 

II sera dress^ de tout d^p6t de ratifications un proc^s-verbal, dont 
une copie, certifi^ conforme, sera remise par la voie diplomatique k 
chacun des Etats contractants. 

Article 16 

La pr^nte Convention s'applique de plein droit aux territories 
europ^ns des Etats contractants* 

Si un Etat contractant en desire la mise un vigueur dans ces tern- 
toires, possessions ou colonies, situ^s hors de PEurope, ou dans ses cir- 
conscriptions consulaires judiciaires, il notifiera son intention k cet eff et 
par un acte, qui sera d^pos^ dans les archives du Gouvemement des 
Pays-Bas. Celui-ci en enverra, par la voie diplomatique, une copie, 
certifi^e conforme, k chacun des Etats contractants. La Convention 
entrera en vigueur dans les rapports entre les Etats qui r^pondront 
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par une declaration afl&rmative k cette notification et les territoires, 
possessions ou colonies, situ^ hors de I'Europe, et les drconscriptions 
consulaires judiciaires, pour lesquels la notification aura ^t^ faite. 
La declaration affirmative sera ddpos^e, de m^me, dans les archives 
du Gouvemement des Pays-Bas, qui en enverra, par la voie diplo- 
matique, une copie, certifi6e conforme, k chacun des Etats contrac- 
tants. 

Akticle 17 

Les ^tats representee k la quatri^e Conference de droit interna- 
tional prive sont admis k signer la presente Convention jusqu'au 
dep6t des ratifications, prevu par Particle 15, alinea i*^'. 

Apr^ ce dep6t| ils seront toujours admis.k y adherer purement et 
simplement. L'l^tat qui desire adherer notifie son intention par un 
acte qui sera depose dans les archives du Gouvemement des Pays- 
Bas. Celui-ci en enverra, par la voie diplomatique, une copie, cer- 
tifiee conforme, k chacun des l^tats contractants. 

Article 18 

La presente Convention entrera en vigueur le soixanti^me jour 
k partir dep6t des ratifications prevu par Particle 15, alinea i®'. 

Dans le cas de Particle 16, alinea 2, elle entrera en vigueur quatre 
mois apr^ la date de la declaration affirmative et, dans le cas de 
Particle 17, alinea 2, le soixanti^me jour apr^ la date de la notifica- 
tion des adhesions. 

II est entendu que les notifications prevues par Particle 16, alinea 
2, ne pourront avoir lieu qu'apr^ que la presente Convention aura 
ete mise en vigueur conformement k Palinea 2 du present article. 

Article 19 

La presente Convention aura une duree de 5 ans k partir de la 
date indiquee dans Particle 18, alinea 1*'. 

Ce terme commencera k courir de cette date, m^me pour les Etats 
qui auront adhere p>osterieurement et aussi en ce qui concerne les 
declarations affirmatives faites en vertu de Particle 16, alinea 2. 

La Convention sera renouveiee tacitement de dnq ans, en cinq 
ans, sauf denonciation. 

La denonciation devra 6tre notifiee, au moins six mois avant Pex- 
piration du terme vise aux alineas 2 et 3, au Gouvemement des Pays- 
Bas, qui en donnera connaissance k tous les autres Etats. 
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La d^nonciation peut ne s'appliquer qu'aux territoires, possessions 
ou colonies, situfe hors de TEurope, ou aussi aux drconscriptions con- 
siUaires judidaireSy compris dans une notification faite en vertu de 
Particle 16, alin^a 2. 

La d^nonciation n^ produira son effet qu'^ regard de I'Etat qui 
Taiira notifide. La Convention restera ex^utoire pour les autres 
Etats contractants. 

[Fait k Lai Haye le 7 juin 1904.] 



C. THE INTERNATIONAL LAW OF BANKRUPTCY: 



V. PROJET RELATIF A LA FAILLITE.* 

Article i 

La declaration de faillite d'un commergant, prononcde dans Tun 
des Etats contractants par Pautoritd comp^tente aux teimes de Par- 
ticle 2, sera reconnue et produira ses effets dans les autres ^tats con- 
tractants de la mani^re et dans la mesure determines par les articles 
suivants. 

Article 2 

L'autorite seule comp^tente pour prononcer la declaration de 
faillite est celle de pays dans lequel le debiteur a son principal etab- 
lissement commercial. 

Pour une society, Pautorite seule comp^tente est celle du pays ou 
elle k son si^e social, k la condition qu'il ne soit ni frauduleux ni 
fictif. 

Article 3 

Lorsque la faillite declarde dans Pim des ^tats contractants com- 
prend ime succursale ou un etablisscment dans un autre, les formal- 
ites de publicite exigdes par la legislation de ce dernier Etat sont, sans 
prejudice des mesures consen'atoires ou d 'administration prevues k 
Particle 5, remplies k la diligence du syndic ou du curateur au lieu 
de cette succursale ou de cet etablissement. 

'Ce texte ne doit pas 6tre consid6^ comme projet d'une convention g^n^r- 
ale, il pourra seulement servir de base k des conventions k conclure ^ventuelle- 
ment d'Etat k £tat. 
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Article 4 

La nomination et les pouvoirs des administrateurs de la faillile, 
les formes k suivre dans la procedure de faillite, I'admission des 
cr^nciers, la formation du concordat et la distribution de Pactif 
entre les cr^anciers, sont regies par loi du lieu ou la faillite k 6i6 
d6c\a.T6e. 

Article s 

Les cr^anciers Strangers qui sont les ressortissants d'un des ^tats 
contractants sont entiferement assimil^s aux cr^anciers nationaux. 

Article 6 

Sans qu'un ex^uatur pr&ilable soit necessaire^ le syndic, cura- 
teur ou autre administrateur de la faillite, dCUnent nomm^ conform^- 
ment k la loi de PEtat ou la faillite a ^t^ declare, peut, dans chaque 
Etat contractant, prendre toutes mesures conservatoires ou d'admin- 
istration concemant la faillite. II peut ^galement tester en justice, 
soit comme demandeur, soit comme d^fendeur, en quality de repr^- 
sentant du failli ou de la masse. 

Mais il ne procMera k des actes d'ex^cution qu'autant que la deci- 
sion en vertu de laquelle il agira aura ^t^ revfituc de I'ex^uatur con- 
form^ment k la loi de pfetat ou ces actes doivent avoir lieu. 

Article 7 

L'ex^uatur sera accords, si le requ^rant ^tablit: 

1. que la faillite a €t6 d€clar6e par Pautoritd comp^tente d'aprfes 
Particle 2; 

2. que la decision est ex^cutoire dans PEtat od elle a ^t^ rendue; 

3. que Pexp^dition qui en est produite r^unit, d'apr^s la loi de 
cet Etat, les conditions n^essaires k son authenticity; 

4. que le d^biteur a ^t^ dC^ment appeld, repr^nt^ ou di^lar^ 
d^faillant. 

Article 8 

La proc^ure d'exdquatur est r^gl^ par la loi de PEtat ou la 
demande est form^. 

L'ex^uatur peut 6tre demand^, non seulement par Padministra- 
teur de la faillite, mais encore par toute personne ayant quality k cet 
effet en vertu de la loi du pays o\X la faillite a ^t^ d^clar^. 
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AltTICLE 9 

Le concordat post^rieur h la declaration de la faillite produira 
de plein droit ses eftets dans tous les Etats contractants, s'il a 6x6 
accord^ par les cr^anders et homologu^ par Tautorit^ comp^tente, 
avec les formality prescrites par la loi de PLtat od la faillite a ^t^ 
ouverte. 

ARncix 10 

La pr^sente Convention ne s*oppose pas k ce que les Ltats con- 
tractants appliquent les mesures ^dictfe par leurs legislations en 
vue d'assurer la continuation d'un service public dont est charg^e 
une entreprise en faillite. 

EUe ne s'applique pas non plus aux entreprises h propos desquelles 
des mesures legislatives ou r^giementaires speciales sont prises dans 
rinter^t des crdanciers. 

[Fait k La Haye le 7 juln 1904.] 

THE REVISORY PROJECT OF 1904 



T. COMMUNICATION D'ACTES JUDICIAIRES ET EXTRA- 

JUDICIAIRES 

Article i 

En mati^re d\ile ou commerciale, les significations d'actes k des- 
tination de personnes se trouvant k I'etranger se feront, dans les 
Etats contractants, sur une demande du consul de i'Etat requ^rant 
addressee k Tautorite qui sera designee par PEtat requis. La de- 
mande contenant Tindication de Tautorite de qui emane Pacte trans- 
mis, le nom et la qualite des parties, Taddresse du destinataire, la 
nature de Pacte dont il s'agit, doit ^tre redigee dans la langue de 
Tautorite requise. Cette autorite enverra au consul la pi^ce prouvant 
la signification ou indiquant le fait qui Pa emp^chee. 

Toutes les difficultes qui s*eifeveraient k Poccasion de la demande 
du consul seront regiees par la voie diplomatique. 

Chaque Etat contractant peut declarer, par une communication 
addressee aux autres Etats contractants, qu*il entend que la de- 
mande de signification k faire sur son territoire, contenant les mentions 
indiqudes k Palinea i^', lui soit addressee par la voie diplomatique. 

Les dispositions qui precedent ne s'opposent pas k ce que deux 
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f 

Etats contractants s'entendent pour admettre la communication 
directe entre leurs autorit^ re^>ectives. 

Article 2 

La signification se fera par Ics soins de I'autorit^ comp^tente de 
I'Etat requis. Cette autorit^, sauf les cas pr^vus dans Particle 3, 
pourra se bomer k efTectuer la signification par la remise de Facte au 
destinataire qui I'accepte volontairement. 

Article 3 

Si I'acte k signifier est r^g^, soit dans la langue de Pautorit^ 
requise, soit dans la langue convenue entre les deux Etats interess^s, 
ou s'il est accompagn^ d'une traduction dans Pune de ces langues, 
Pautorit^ requise, au cas oi!l le d^sir lui en serait exprim^ dans la 
demande, fera signifier Pacte dans la forme prescrite par sa legisla- 
tion intdrieure pour Pexecution de significations analogues, ou dans 
une forme sp^dale, pourvu qu'elle ne soit pas contraire k cette legis- 
lation. Si un pareil d^sir n'est pas exprim^, Pautorit^ requise 
cherchera d'abord & effectuer la remise dans les termes de Particle 2. 

Sauf entente contraire, la traduction pr^vue dans Palin^a prece- 
dent sera certifiee conforme par Pagent diplomatique ou consulaire de 
P^tat requerant ou par un traducteur assermente de PEtat requis. 

Article 4 

L'execution de la signification prevue par les articles i, 2 et 3 ne 
pourra dtre refusde que si P^tat, sur le territoire duquel elle devrait 
toe faite, la juge de nature k poiter atteinte k sa souverainete ou i sa 
seairite. 

Article 5 

La preuve de la signification se fera au moyen, soit d'un rece- 
pisse date et legalise du destinataire, soit d'une attestation de Pauto- 
rite de P6tat requis, constatant le fait, la forme et la date de la signifi- 
cation. 

Si Pacte ^ signifier a ete transmis en double exemplaire, le recepisse 
ou Pattestation doit se trouver sur Pun des doubles ou y Stre annexe. 

Article 6 

Les dispositions des articles qui prec^ent ne s'opposent pas: 
I. ^la faciilte d'adresser directement par la voiede la poste des 
actes axix interesses se trouvant k Petranger; 
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2. k la faculty pour les interess^ de faire faire des significations 
directement par les soins des officiers minist^riels ou des fonction- 
naires comp^tents du pays de destination; 

3. k la faculty pour chaque ^tat de faire faire directement, par les 
soins de ses agents diplomatiques ou consulaires, les significations 
destinies aux personnes se trouvant k P^tranger. 

Dans chacun de ces cas, la faculty prdvue n'existe que si des con- 
ventions intervenues entre les fetats intdress^ I'admettent ou si, ,k 
d^faut de conventions, l'6tat sur le territoire duquel la signification 
doit ttxe faite ne s'y oppose pas. Cet fetat ne pourra s'y opposer 
lorsque, dans le cas de I'alin^ i®', numero 3, Facte doit fitre signifi^ 
sans contrainte k un ressortissant de I'fitat requ^rant. 

Article 7 

Les significations ne pourront donner lieu au remboursement de 
taxe ou de frais de quelque nature que ce soit. 

Toutefois, sauf entente contraire, PEtat requis aura le droit 
d'exiger de I'Etat rdquerant le remboursement des frais occasionn^s 
par I'intervention d'un officier minbt^riel ou par I'emploi d'une 
forme sp^ciale dans les cas de Particle 3. 



II. COMMISSIONS ROGATOIRES 

Article 8 

En mati^e civile ou commerciale, Pautorit^ judiciaire d*un Etat 
contractant pourra, conform^ment aux dispositions de sa legislation, 
s'adresser par commission rogatoire k Pautorit^ comp^tente d'un 
autre Etat contractant pour lui demander de faire, dans son ressort, 
soit un acte d*instruction, soit d'autres actes judiciaires. 

Article 9 

Les commissions rogatoires seront transmises p>ar le consul de 
PEtat requ^rant k Pautorlt^ qui sera d&ign^ par P^tat requis. 
Cette autorite enverra au consul la pi^ce constatant Pex^ution de la 
commission rogatoire ou indiquant le fait qui en a emp^h^ Pex^ution. 

Toutes les difficult^s qui s'^lfeveraient k Poccasion de cette trans- 
mission seront r^gl^s par la voie diplomatique. 

Chaque Etat contractant peut ^i^larer, par une communication 
address^ aux autres l^tats contractants, qu41 entend que les com> 
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missions rogatoires k ex6cuter sur son territoire lui soient transmises 
par la voie diplomatique. 

Les dispositions qui pr^cMent ne s'opposent pas it ce que deux 
Etats contractants s'entendent pour admettre la transmission directe 
des commissions rogatoires entre leurs autorit^s respectives. 

Article io 

Sauf entente eontrajre, la commission rogatoire, doit etre v6dig6e 
soit dans la langue de I'autoritd requise, soit dans la langue convenue 
entre les deux Etats intdress^, ou bien die doit 6tre accompagn^e 
d'une traduction faite dans une de ces langues et certifi^e conforme 
par un agent diplomatique ou consulairede I'Etat requ6:ant ou par 
une traducteur asserment^ de I'Etat requis. 

Article ii 

L'autorit^ judiciaire k laquelle la commission rogatoire est ad- 
dress^ sera oblig^ d'y satlsfaire en usant des memes moyens de con- 
trainte que pour Pej^^cution d'une commission des autorit^sde PEtat 
requis ou d^une demande form^e k cet effet pa,r une partie int^ress^e. 
Ces moyens de contrainte ne sont pas n^cessairemerit employes s'il 
s'agit de la comparution de parties en cause. 

L'autorit^ requdrante sera, si elle le demande, inform^ de la date 
et du lieu ou il sera proo6d6 k la mesure soUidt^e, a6ti que la partie 
intdress^ soit en Etat d'y assister. 

L'ex^cution de la commission rogatoire ne pourra ctre refusee 
que: 

1. si I'authenticit^ du document n'est pas ^tablie; 

2. si, dans I'Etat requis, Tex^cution de la commission rogatoire ne 
rentre pas dans les attributions du pouvoir judiciaire; 

3. si rP2tat sur le territoire duquel I'ex^cution devrait avoir lieu 
la juge de nature a porter atteinte k sa souverainet^ ou k sa security. 

Article 12 

En cas d'incomp^tence de I'autorit^ requise, la commission roga- 
toire sera transmise d*office k Pautorit^ judiciaire comp^tente du 
m^me Etat, suivant les regies ^tablies par la legislation de celui-ci. 

Article 13 

Dans tous les cas oii la commission rogatoire n'cst pas ex^cutde 
par I'autorit^ requise, cclle-ci en informera immMiatement I'autorit^ 
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requ6unte, en indiquant, dsuis le cas de Tarticle 11, les raisins pour 
lesquelles Pez&ution de la commission rogatoire a 6t6 refuse et, 
dans le cas de Particle 12, Pautont^ k laquelle la commission est 
trans^mise. 

Arhcle T4 

L'autorit6 judiciaire qui procWe k Pex^cution d*une commission 
rogatoire appliquera les lois de son pays, en ce qui concenie les formes 
k suivre. 

Toutefois, il sera d^f^r^ k la demande de Pautorit^ requ^rante, 
tendant k ce qu'il soit proc^^ suivant une forme sp^ciale, pourv-u que 
cette forme ne soit pas contraire k la legislation de PEtat requis. 

Article 15 

Les dispositions des articles qui prdcMent n'excluent pas la fa- 
culte pour chaque 6tatdefaireex6cuterdirectement parses agents dip- 
lomatiques ou consulaires les commissions rogatoircs, si des conven- 
tions intervenues entre les Etats int^ress^s Padmettent ou si P^tat 
sur le territoire duquel la commission rogatoire doit dtre ex^cut^e ne 
s*y oppose pas. 

Article i'6 

L'ex^cution des commissions rogatoires ne pourra donner lieu au 
remboursement de taxes ou de frais de quelque nature que ce soit. 

Toutefois, sauf entente contraire, PEtat requis aura le droit d'exiger 
de PEtat requ^rant le remboursement des indemnit^s payees aux 
t^moins ou aux experts, ainsi que des frais occasionn^s par Pinter- 
vention d*un officier minist^riel, rendue n^cessaire parce que les 
t^moins n'ont pas comparu volontairement, ou des frais resultant de 
Papplication dventuelle de Particle 14, alin^a 2. 

III. CAUTION JUDICATUM SOLVI 

Article 17 

Aucune caution ni d^pdt, sous quelque denomination que ce soit, 
ne peut fitre impost, k raison soit de leur quality d'^trangers, soit du 
defaut de domicile ou de residence dans le pays, aux nationaux d'un 
des Etats contractants, ayant leur domicile dans Pun de ces Etats, 
qui seront demandeurs ou intervenants devant les tribunaux d*un 
autre de ces Etats. 
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La mtoe r^gle s'appiique au versement qui serait exig6 des de~ 
mandeurs ou intervenants pour garantir les frais judidaires. 

Les conventions par lesquelles des "^tats contractants auraient 
stipule pour leurs ressortissants la dispense de la caution judicatutn 
solvi ou du versement des frais judiciaires sans condition de domicile 
continueront ^ s'appliquer. 

Article i8 

Les condamnations aux frais et d^pens du proems, prononc^s 
dans un des Etats contractants contre le demandeur ou I'intervenant 
dispense de la caution, du d^p6t ou du versement en vertu soit de 
Particle 17, alin^as i et 2, soit de la loi de I'Etat od Paction est in- 
tent^, seront, sur une demande faite par la voie diplomatique, 
rendues gratuitement ex^cutoires par Pautorit^. comp^tente dans 
chacun des autres Etats contractants. 

La m^e r^gle s'applique aux decisions judiciaires par lesquelles 
Le montant des frais du proc^ est fix^ ult^rieurement. 

Les dispositions qui pr^c^ent ne s'opposent pas ^ ce que deux 
Ktats contractants s'entendent pour permettre que la demande 
d'exequatur soit aussi faite directement par la partie int^ress^. 

Article 19 

Les decisions relatives aux frais et d^pens seront d^larfes ex^cu- 
toires sans entendre les parties, mais sauf recours ult^rieur de la 
partie condamn^, conform^ment ^ la legislation du pays od Pex^cu- 
tion est poursuivie. 

L'autorite comp^tente pour statuer sur la demande d^exequatur 
se bomera k examiner: 

I. si, d'apr^ la loi du pays od la condamnation a €i6 prononc^, 
I'exp^tion de la decision r^imit les conditions necessaries k son 
authenticity; 

L 2. si, d'apr^ la m^me loi, la decision est pass^e en force de chose 
jug^e; 

3. si le dispositif de la decision est r^dig^, soit dans la langue de 
I'autorite requise, soit dans la langue convenue entre les deux Etats 
intdress^s, ou bien s*il est accompagn^ d'une traduction, faite dans 
une des langues et, sauf entente contraire, certifi6e conforme par un 
agent diplomatique ou consulaire de Pfetat requ^rant ou par un tra- 
ducteur asserment^ de PEtat requis. 
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circonscriptions consulaires judidaires, il notifiera son intention k 
cet efiFet par un acte, qui sera d^pos^ dans les archives du Gouverne- 
ment des Pays-Bas. Celiii-ci en enverra, par la voie diplomatique, 
une copie, certifi^e conforme, k chacun des Etats contractants. La 
Convention entrera en vigueur dans les rapports entre les Etats qui 
r^pondront par une declaration affirmative k cette notification et les 
territoires, possessions ou colonies, situfe hors de TEurope, et les cir- 
conscriptions consulaires judiciaires, pour lesquels la notification 
aura 6t6 faite. La declaration affirmative sera d^pos^e, de mfime, 
4tatm les archives du Gouvernement des Pays-Bas, qui en enverra, 
par la voie diplomatique, une copie, certifi^e conforme, k chacun des 
Etats contractants. 

Article 27 

Les Etats representee k la quatriferae Conference dc droit interna- 
tional prive sont admis k signer la presente Convention jusqu'au 
dep6t des ratifications prevu par Particle 25, alinea i®'. 

Aprbs ce depot, ils seront toujours admis k y adherer purement et 
simplement. L'Etatqui desire adherer notifie son intention par un 
acte qui sera depose dans les archives du Gouvernement des Pays- 
Bas. Celui-ci en enverra, par la voie diplomatique, une copie, cer- 
tifiee conforme, k chacun des Etats contractants. 



Article 28 

I^ presente Convention remplacera la Convention de droit inter- 
national prive du 14 novembre 1896, et le Protocole Additionnel du 
22 mai 1897. 

Elle entrera en vigueur le soixantifeme jour k partir de la date oii 
tous les Etats signataires ou adherents de la Convention du 14 no- 
vembre 1896, auront depose leurs ratifications de la presente Con- 
vention, et au plus tard le 27 avril 1909. 

Dans le cas de Particle 26, alinea 2, elle enlrcra en vigueur quatre 
mois apr^s la date de la declaration affirmative et, dans le cas de 
Particle 27, alinea 2, je soixantifeme jour apres la date de la notifica- 
tion des adhesions. 

II est entendu que les notifications prevues par Particle 26, alinea 
2, ne pourront avoir lieu qu'apres que la presente Convention aura 
ete mise en vigueur conformement a Palinea 2 du present article. 
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Article 29 

La pr^sente Convention auraunedur^e de 5 ans k partir de la date 
indiqu^ dans Particle 28, aL'n^a 2, pour sa mise en vigueur. 

Ce terme commencera k courir de cette date, mfime pour les Etats 
qui auront fait le d^p6t apres cette date au qui auront adh^r^ posteri- 
eurement et aussi en ce qui concerne les declarations affirmatives 
faites en vertu de Tarticle 26, alin^a 2. 

La Convention sera renouvel^e tacitement de cinq ans en cinq 
ans, sauf d^nonciation. 

La d^nonciation devra etre notifi6e, au moins six mois aviint 
^expiration du terme vis^ aux alines 2 et 3, au Gouvemement des 
Pays-Bas, qui en donnera connaissance a tous les autres Etats. 

La d^nonciation peut nc s'appliquer qu'aux territoires, possessions 
ou colonies, situ^s hors de ^Europe, ou aussi aux conscriptions con- 
sulaires judiciaires, compris dans une notification faite en vertu de 
Particle 26, alin^a 2. 

La d^nonciation ne produira son effet qu'^ Pegard de PEtat qui 
Paura notifi^e. La Convention restera ex^cutoire pour les autres 
Etats contractants. 

[Fait k La Haye, Ic 7 juin 1904.] 
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